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ADVERTI $EMENT. 


Hin Been ch by the magiſtrates of dif» 
ferent counties, that it would be a matter of great con- 
venience to them, to add to the Reports of Caſes, con- 
cerning their office and duties, ſuch ſtatutes as ſnould 


be paſſed during each year relating thereto, I have 


inſerted thoſe paſſed laſt ſeſſion, by way of Appendix to 
the preſent number. It is paged in a different manner 
from the work itſelf, ſo that it may be bound up at the 
end of the volume when completed. With reſpect to 
theſe ſtatutes, ſome relate ſolely to the duty of a ma- 
giſtrate, and theſe I have inſerted intire : others con- 
tain ſeveral proviſions wich which gentlemen in the 
commiſſion have no concern, as the Lottery Act, 33 
Geo. III. c. 32. ſuch clauſes J have altogether omitted, 
but J have preſerved the remaining ſections without 
venturing to abridge them. There are other acts, 


which, being of a temporary nature, I have omitted in 


the appendix, but have abridged in the index, ſuch parts 
of them as concern juſtices of the peace. 


 Ow1ne to circumſtances, in which the Reporter had 
no ſhare, this work has been prevented from appear- 


ing, as was as originally intended, immediately after laſt 


A  Michaelmas 


- 


* 
--# + 
4 


„ 


ADVERTISEMENT. 


Mi cha elmas term. But in future, he purpoſes to o publiſh 
his ſucceeding numbers as ſoon as poſſible after the ex- 
piration of each enſuing Trinity term—By this means 
the deciſions of the court of King Bench may be learned 
almoſt as ſpon as they are pronounced, and gentlemen, 
in the commiſſion, will have in the Appendix, all theſe 
ſtatutes which relate to the execution of. their office, 
nearly half a year prior to the publication of any edition 
of the ſtatutes at large. 
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PA Er 


O make thoſe determinations of the CouRT 
of KiNe's BENCH, which relate to the 
powers and duties of Juſtices of the Peace, ge- 
nerally known among the Gentlemen who fill 
that important office, it will not perhaps be 
deemed the leaſt effectual means, that they 
ſhould be ſomewhere reported ſeparately in a 
work intended for their particular uſe. This 
method has been purſued, with reſpect to judicial 
deciſions on the poor's laws, almoſt ever ſince 
they became conſiderable in number, through 
the introduction of ſettlements under the reign 
of Charles the Second. 


A e * 6 merit of whoſe kiln 
tion has induced the profeſſion to regret that it 
has not been further continued) has improved 
upon this plan, by including in his Reports all 
| the Deciſions of the CourT of KING's BENCH, 


during a particular period, relative to the duty 
and office of a Juſtice of Peace. 


"—_ _ — _ 2 


* Mr. Cal DRcor T. 


A2 


PREFACE. 


In imitation of him, I have ventured to pub- 
liſh thoſe Caſes which have occurred upon the 
ſame ſubject during one year. Should theſe 


Reports be deemed not entirely unworthy of the 


attention of thoſe who are converſant in Seffions 


law, it is my intention to continue them, by a 


ſimilar publication at the commencement of each 


enſuing Micbaelmar Term. 


As this book is intended merely as a Supple- 
ment to thoſe uſeful collections of Caſes which 


have been made to aſſiſt Magiſtrates in the per- 


formance of their duty, and to accommodate 
fuch Gentlemen as are attendants upon Seſſions, 
it will, I truſt, ſeem a ſufficient reaſon for the 


publication of theſe Caſes under their preſent 


form, although they have, with a few trifling 
exceptions, been already reported by Gentle- 


men, whoſe works have been long and deſer- 


vedly high in the opinion of the world, The 


their accuraey and e 


When I had olinned this work, I conſulted 


ſome Gentlemen, eminent in the profeſſion for 


experience and knowledge, upon its propriety 


and uſe, and they were pleaſed. to approve of it. 


I cauſed my deſign to be communicated alſo to 


the Authors of the Term Reports, who liberally 
5 . dceclared, 


) 
7 


b RR 


declared, that they could have no objection to 


my publication. Had it been thought to inter- 
terfere with the labours of theſe Gentlemen, I 


ſhould have abandoned it without heſitation or 
regret. | 


TEMPLE, 


J anuary 4th, I 793 4 
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CASES if 


ARGUED AND DETERMINED _ 


IN 1 


COURT of KING'S BENCH, 


IN 


MIGHAELMAS TERM 
32 GEORGE III. 


Dock v. ADDINGTON. 


C TION of treſpaſs and falſe impriſonment by an 


hackney coachman againſt a juſtice of peace for the 


county of Middleſex. 


The defendant juſtivied under a commitment; 3 which ſtating 
a conviction of the plaintiff in the penalty of 3os. for re- 
fuſing to drive two gentlemen from Knight/bridge to Ham- 
merſmith, being within ten miles of the cities of London and 
Weſtminſter, concluded as follows: “ And whereas the ſaid 
“ . Duck has been demanded by me, one of the faid Juſ- 
« tices, immediately to pay the aid forfeiture, but hath re- 
* fuſed and neglected ſo to do: him therefore ſafely keep in 
* your cuſtody to hard labour, for the ſpace of one month 


cc from the date hereof; and in the meantime to receive the ; 


“ correction of the houſe.“ Directed to the Governor of has convicted 
the Houſe of Correction at Clerkenwell. 


The cauſe came on to be tried before Lord Kenyon, at the 


laſt as for Middleſex; and a verdict was found for the 


B | defendant, 


Qin 8 hl 


immediately 


12 


1791. 


F riday, Ne- 
vember 18. 


By 10 Ges III. 
c. 44. J. 7. 
a juitice of 
the peace for 
Middleſex 
may commit | 
an hackney 2 
coachman 


to the bouſe 
of correction, 
for not pay- 
ing a penalty 
in which he 


re » Ä ̃ es ae . - oy #4 


him. | 


1791. 
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defendant, with liberty to move to ſet it aſide, and enter one 


— —— for the plaintiff with 5/. damages, if a juſtice of peace had 


Duck 
. 


no juriſdiction to commit immediately for this offence, under 


Abpise- one of the following ſtatutes, for licenſing and regulating 


TON, 


—_— coaches and chairs. 


By the 9 Anne, c. 23. ſeF. 12. the forſeitures and penal - 
ties incurred under that act are to be levied by diſtreſs on 
the goods of the offenders, by warrant under the hands and 
feals of three or more of the commiſſioners. The diſtreſs is 
to be ſold within ten days, to defray the penalty and the 
expence of levying it, if upon ſeven days notice they do 
not pay the fines and penalties incurred without ſuch war- 
rant. In default of ſuch diſtreſs, the offenders refuſing to 
pay, are to be committed to priſon, by warrant under the; 
hands and ſeals of three or more commiſſioners, until they 
do pay it. 


The fame act, /22. 17. declares, that the breach of any 


of the rules and orders appointed by this act, and the penal- 


ties thereupon, and the rules and orders made by the com- 
miſhoners, and the forfeitures and penalties thereupon, ſhall 


be puniſhable and inflicted, and put in execution by any juſ- 


tice of the peace, mayor, or bailiff of the county, city, or 


place where ſuch offence ſhall be committed, in as full and 


ample manner as by the ſaid commiſſioners. 


By the 49th /eF. of the fame act, any perſon who drives 
an hackney-coach, where the licence is granted to another 
perſon, if he be guilty of any miſbehaviour or rude behavi- 


our, ſhall forfeit a ſum not exceeding twenty ſhillings to the 


poor of the pariſh ; and in default of payment ſhall be com- 
mitted to ſome houſe of correction to hard labour for ſeven 
days, and receive the public correction of the houſe before 
he be diſcharged. Of theſe offences he may be convicted 
either before the major part of the commiſſioners for granting 
licences, or one or more juſtices of peace for the city of 


London, 


; in THE TarRTY-SECOND Year or GEORGE III. 


The 1 Geo. I. flat. 2. chap. 57. ſect. 2. alters the penalty inflicted 
by 9 Anne, chap. 23. ſect. 8. for refuſing to go for, or exacting 
more than the legal hire, from 4os. to a diſcretionary ſum 
not more than three pounds, nor under ten ſhillings. The 
offence to be determined, and the penalties and forfeitures to 

be recovered as the forty NP penalty is directed to be 
: by the 9 Annes 


Sect. 5. makes it lawful for every alderman of the ſaid 


city, and every juſtice within his juriſdiction in the ſaid 


ö cities and counties, i. e. within the cities of London. and 

77 W:ftminfer, or the ſuburbs of the ſame, or within the pa- 

f riſhes compriſed within the weekly bills of mortality, to in- 
flict the like penalties as the commiſſioners have power to 
inflict, 

y 1 

- The 4 Gee. III. chap. 36. 2. 2. gives the ſame power 

- to the juſtices of the counties of Kent and Suſſex, as the 

I commiſſioners for licenſing coaches, the aldermen of Len- 


— don, and juſtices for Middleſex and "oY have by. the pre- 
ceding acts. | 


in. the. firſt inſtance pecuniary, and there was no power 
© given either to the commiſſioners or the juſtices to com- 
mit to priſon, except on the offender's inability or refuſal to 
diſcharge his fine. 


which the preſent plaintiff was committed,) in e. 15, and 
the 10 Geo. III. c. 44. ef. 5, more expreſsly, give to three 
or more commiſſioners, in all caſes where they may now by 
law commit an offender to Bridewell, or any other houſe of 
correction, a power by warrant under their hands and ſeals 
B 2 immediately 


London, liberty of W; eft minſter, or counties of Middleſex and 


In all theſe acts the penalties for the ſeveral offences were 


| But the 7 Geo. III. e. 44. (which creates the offence for 
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1791. immediately to commit ſuch offender to Bridewell, or ſore 
——— other houſe of correction, there to be kept to hard labour 
| _— for any time not exceeding a month, and alſo to receive 
AppinG> the correction of the houſe if the commer nl ſo tank 


. "oo fit to order. 


Then comes the ſeventh ſection; 


« That all offences mentioned in and intended to be 
& provided againſt by the 7 Geo. III. c. 44. or by this pre- 
« ſent act, ſhall and may be heard and determined, and 
„ all and every the forfeitures and penalties thereby in- 
te flicted, ſhall and may be recovered and levied, not only 
« by his Majeſty's commiſſioners for regulating and licen- 
« ſing hackney coaches and chairs, and the major part of 
« them, but alſo by any juſtice of the peace, mayor, bailiff, or 
c other magiſtrate of the county, city, or place where ſuch of- 
« fence or offences ſhall be committed, by ſuch ways and means 
&« as the penalties and forfeitures in the ſaid act made in the 
« goth year of the reign of Queen Anne are e to be le- 
e vied and recovered. ng 


Wigley having obtained a rule to ſhew cauſe why the ver. 
dict ſhould not be ſet aſide; 


Mingay now ſhewed cauſe againſt it. He ſtated the 
queſtion to be, Whether juſtices of peace poſſeſs the ſame 
power under the 7th ſe. 10 Ges. III. c. 44. as the com- 
miſſioners have under the 5th, of committing immediately 
to the houſe of correction, without iſſuing a warrant of 
diſtreſs, and giving ſeven days notice, as they muſt have 
done by the ſtatute of Anne? He argued, from a view of 
the ſeveral ſtatutes, that it was the intention of the Legiſ- 
lature to give the ſame juriſdiction over the offences of hack- 
ney coachmen to juſtices of peace as to the commiſſioners. 


* — ﬀ — — — G 29” * 


Oe 0-6 


Erfkine and Wigley contra. 
| 1 1 If 


* nor porter 
— C 2 


IN THE E THIRTY-SECOND YEAR OF GEORGE III. 


I the ſtatute has not expreſsly given this power to the 
juſtices, the Court will not extend the conſtruction beyond 


the letter of the act, ſo as to giye them a juriſdiction by in- 


tendment, ſince this is a penal ſtatute. 


The words of the act expreſsly confine their juriſdiction 


to the recovering and levying of penalties, by ſuch «ways and 
means as thoſe created in the gth of Queen Anne are di- 


rected to be levied and recovered; that is, by iſſuing a war- 


rant of diſtreſs, c. The act alfo gives them no other 
power than to recover and levy the penalties and forfeitures 
inflicted ; which words apply ſolely to pecuniary penalties, 


and not'to this perſonal puniſhment of a month's impriſon- 
| ment, which cannot be ſaid to be either /evied or recovered. 


This is not made the conſequence of a refuſal to pay any 
fine; but is a diſtinct independent puniſhment, to be ſub- 
ſtituted in the place of one, at the diſcretion of the commiſ- 


ſioners. | | | 5 


The Legiſlature did not intend to give the juſtices an 


equal juriſdiction with the commiſſioners, as appears from 


ſeveral powers which the latter poſſeſs excluſively. Indeed, 
this very power of committing for a month certain, which 
is given by the 7 Geo. III. /e#. 15. is in that act given ex- 
cluſively to the commiſſioners; and the 19th e. by only 
confirming the power given to the juſtices by former acts, 


ſnews ſtrongly that it did not omit to confer this juriſdiction 


upon them from forgetfulneſs, but through deſign. | 


There is a good reaſon alſo for making this diſtinction be- 


tween them, as it would be more dangerous to grant a power 
of immediate commitment to a ſingle magiſtrate, than to 


three commiſſioners appointed for the expreſs purpoſe of re- 
ron the conduct of hackney coachmen. 


Lord Kenyon, C: J. — Theſe aQts of e are not 
as perfect in their expreſſions as they might be, ſo that 


. 


AD DIN O- 


TON. 


1791. 
— 
Ducx 

. 
.AppinG- 
TON, 
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we muſt ſometimes ponder for the meaning of the Legiſ- 
lature. But they are to be conſidered as made in pari ma- 


zerid, and as forming one . for the 3 of this 
body of men. 


They have in the main communicated the ſame powers 


to the juſtices that they have given to the commiſſioners; 


and where the pecuniary penalty is intended to be purſued 
and recovered, I do not fee why the mode preſcribed. by the 


ſtatute of Anne ſhould not be — by the commiſſionere 


as well as by the juſtices. 


But the 10 Ge. III. gives a new power to the commiſ- 
Goners to inflict a puniſhment different from that impoſed 


by the gth of Anne, namely, to commit to ſome houſe of 


correction for any time not exceeding a month, 


The ſeventh clauſe of the fame ſtatute enacts, „ That all 
tc offences mentioned in and intended to be provided for by 
e the ſaid recited act, or by this preſent act, ſhall and may 
ce be heard and determined, and all and every the forfeitures 


and penalties thereby inflicted ſhall and may be recovered 
* and levied, not only by his Majeſty s commiſſioners, but 


ce alſo by any juſtice of peace. 


When it gives the magiſtrates a power therefore to inflict 
the penalties preſcribed by this aft, among which is a cor- 
poral puniſhment, the Legiſlature cannot be ſuppoſed to di- 
rect that ſuch power ſhould be regulated by a clauſe in ano- 
ther act of parliament, which relates ſolely to the levying of 


a pecuniary penalty, and according to which it could never 
be put i in force. ; N 


| Afthurh, J. It appears to me, that the 10 Gee. HI. meant 
to new- modify the former acts, and to give the fame power 
to juſtices of peace as to commiſſioners. The words of the 


feventh {eftion are ſtrong in favour of this interpretation. 


RX | Buller 


5 


t 
Pp 


| IN THE Tamar. ancon Year of GEORGE III. 


Buller, | . is a confuſes caſe, and I have formed dif- 


ferent opinions upon it during the argument. On the whole, * 


however, I am of opinion, that the Legiſlature meant to give 
the ſame power to the juſtices as to the commiſhoners. Had 
the clauſe which gives the juſtices their juriſdictions made 
uſe of the words, “ all the forfeitures and penalties now in- 
cc flicted,” inſtead of “ thereby inflifted,” there could have 
been no doubt that the act gave the ſame powers to both. 


But as the ſection is at preſent worded, I muſt confeſs that 


I give my opinion with great heſitation. 


Groſe, J. -I have not been able perfectly to make up my 


mind upon this queſtion. The leaning of my opinion how- 
ever rather i is, that the conſtruCtion put upon theſe acts by 


my brethren is right. 


Rule diſcharged. 


AbpDix c- 
TON. 


8. 


1701. 


Saturday, 
Newember 19. 


1. The juf- 
tices for Surry 
have a con- 
current juriſ- 
diction over 
the borough 
of Seathebark 
with the may- 
or, recorder, 
and ſuch al- 
dermen of 
Londonas have 
paſſed the 
chair. 


2. Where the 
juriſdiction is 
concurrent, 
and one ſet of 
jjiauſtices ap- 
Point a meet- 


ing to grant 


licences, if 
another ſet 
hold one af- 
ter that has 
been held, 
and grant a 


licence, it is 


illegal, and 
the ſubject of 
an indid- 
ment. 
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The Kino againſt T. arts RY Eſquire, 
and Another. 


PHE indictment ſtated, that on the 4th of 3 in the 

27th year of the preſent reign, at the borough of Scuthb- 
wark, in the county of Surry, a general meeting of the 
juſtices, ©. of the county of Surry, acting in and for the 
diviſion of the town and borough of Southwark, was duly 
held for the purpoſe of licenſing perſons to keep common 
inns and alchouſes within the ſaid diviſion, according to the 
form of the ſtatute, &c.—That one J. Hedger then and there 
requeſted the ſaid juſtices at ſuch meeting to grant him a 
licence, c. in the pariſh of St. George in the borough : 
That the ſaid juſtices did not then grant him the licence, but 
poſtponed the further conſideration of the queſtion until the 
11th of September, to which day they adjourned that meet- 


ing; that at the adjourned meeting the ſaid juſtices finally 


refuſed to grant their licence to Hedger : That the defendants, 
two juſtices of the peace for the town and borough of South- 
wark, well knowing the premiſes, and having notice of the 
ſaid determination, and that the licence had been refuſed, 
Sc. not having any regard for the laws of this realm, but 
intending to increaſe the number of common inns and ale- 
houſes in the ſaid town and borough, in defiance of legal 
magiſtracy and good order. and. government, afterwards, on 
the 18th of September in the ſame year, with force and arms, 
at Southwark aforeſaid, unlawfully and wrongfully met toge-, 
ther, as juſtices of the peace for the town and borough of 


_ Southwark, for the purpoſe of granting licences to perſons 


living in the ſaid town and borough, c. and then and 


there unlawtully and wrongfully granted their licence to 


the ſaid J. Hedger, to keep a common alehouſe in the ſame 
houſe for which he had ſo requeſted a licence to be granted 


to 


i THz THaRTY-SECOND YEAR Er GEORGE III. 


to him by the juſtices for the county of Surry acting zn 


this diviſion, c. in breach and violation of the defend- 


ants' duty as juſtices, in contempt of the King and his 
laws, againſt the form of the ſtatute, De. and againſt the 
PR Sc. / 


The defendants pleaded the general iſſue; and on the 


trial the jury found a ſpecial verdict, in ſubſtance ' as 
follows: | 

Alfter ſtating that the corporation of London were a cor- 
poration by preſeription, it ſet forth three ſeveral charters, 


1 Edu. III. 23 Hen. VI. and 4 Edw. VI. by which [inter alia) 


the mayor, recorder, and ſuch of the aldermen of the city as 
have paſſed the chair, are appointed juſtices of the peace for 


the town and borough of Southwark, but neither of thoſe 


charters contained a non-intromittant clauſe as to the juſtices 


9 
1791. 


The KinG 


V. 


T. SaI NS- 


nur, Cc. 


for the county of Surry: That the mayor, and aldermen of 
the city who have borne the office of mayor, and the recorder 


for the time being, have been uſed and accuſtomed to hold 
ſeſſions of the peace within and for the town and borough of 


Southwark four times in every year, and for forty years and 


upwards have licenſed perſons to keep alehouſes in the ſaid 
town and borough ; but they have not been accuſtomed to 
aCt as juſtices of the peace there in any other manner : That 


the town and borough of Southwark is within the county of 


Surry; and the juſtices appointed for the county have been 


accuſtomed to act in Southwark, and to licenſe perſons to 


keep alehouſes therein: That the general quarter ſeſſions have 
been uſually holden once in every year within the borough, 
and the three other ſeſſions in other different places in the 
county. The verdict then ſtated, that A., B., C., D., &c. 
(the juſtices for the county mentioned in the indictment), 
were, on the 4th and 11th of September 1787, juſtices of the 
county of Surry, and acting in and for that diviſion in which 
Southwark lies: That certain juſtices of the county, acting 


in 
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in and for the divifon/in which Sauthwark lies, on the 15th 


of Augy/t 1787, ifſued their warrant under their hands and 
ſeals, and thereby appointed a general meeting of the juſtices 

of the county acting in and for the ſaid diviſion, to be holden 
on the 4th September then next following, at a certain place 
therein mentioned, for the purpoſe of licenſing perſons to 
keep common inns and alchouſes within the ſaid diviſion ; 
and that in purſuance of ſuch warrant, the ſaid general meet- 
ing in the ſaid inditment mentioned was held on the ſaid 4th 

of September, by and before A., B., C., D., &c.: That at the 
meeting J. Hedger applied to thoſe juſtices for a licence, who 

did not grant it, but poſtponed the further conſideration of 
it till the 11th of Szpzember, to which day that meeting was 
adjourned : That at the adjourned meeting, held, c. thoſe 
juſtices refuſed to grant a licence to F. Hedger: That on the 
25th Augu/t 1787, the deſendants then being the mayor and 
aldermen of the city of London, who had paſſed the chair, 
iſſued their warrant for holding a general meeting of the juſ- 


14th of September then next, at a certain place within the 


| Þorough, for the purpoſe of granting licences, c. in pur- 


ſuance of -which, a meeting was held by the defendants on 
that day, which was adjourned to the 18th of Syptember, 
when they granted a licence to Hedger: That at this ad- 


journed meeting, and before the defendants licenſed Hedger, 


-they. had notice of the general mecting held by the juſtices 
of the county, and of their having refuſed to grant a Jicenec 
to Hedger. But whether, c. | - 


: Shepherd for the Crown.argued, that the juſtices for the 
county have a right, from the words of their commiſſion, to 


act as well within liberties as without. It is true that the 


mayor, recorder, and aldermen of Londen, who have borne 


the office of mayor, are made juſtices of the peace for the 


town and borough of Southwark by charter; but there are no 
words Lending the . of the county from acting there 
| alſo ; N 
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alſo; their juriſdiQtion ; is dent n v. 
Winſtanley (a). 


The magiſtrates for the county of Surry had e the 
firſt meeting, and thoſe created by charter ſhould have at- 
tended it; for it is contrary to the 26 Geo. II. c. 31. ect. 4. 
that there ſhould be two meetings. That act ſpeaks of « ſuch 


meeting,” as intending that there ſhould be but one. It talks 
in the ſingular number of the day and place where it is ta 


happen, and of the notice that is to be given of it; and de- 
clares, that all licences granted at any other time or place 
ſball be null and void, 


That ſuch was the intention of the Legiſlature is alſo evi- : 


dent from the preamble, which recites the 2 Geo. II. c. 28. 


ect. 11, That act had declared, that no licence ſhould be 


granted except at a general meeting of the juſtices acting for 
the diviſion where the perſon dwells, to be holden on the 
1ſt of September, or within twenty days after, or at any 


other general meeting of the ſaid juſtices. The 26 Gee. II. 
ſtating the inconvenience of this laſt regulation, which per- 


mitted licences to be granted at various meetings, limits it to 
one, to be had on or within twenty days after the 1ſt day of 


September yearly. As the meeting therefore, charged in the * 
indictment to be held by the defendants on the 18th of Sep- 


tember, was ſubſequent to, and no adjournment of, that held 


by the magiſtrates of the county on the 4th, it was unlawful, 


and conſequently the ſubject of an indictment, even though 
their intention in holding it ſhould not be corrupt. But the 
defendants have gone further here, for they have licenſed a 
man to whom the prior general meeting had refuſed one; 
and this has been determined to be a good ground for grant- 
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ing an information, in the King v. Filewweod, and the King 


v. Halland. and Forfter (6). 
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He contended, ſecondly, that the 26 Geo. II. required 
that licences ſhould be granted by juſtices acting in and 
for the diviſion ; otherwiſe the wiſdom of the law would 
be defeated, ſince the juſtices of one corner of the county 


might grant licences to publicans in another, with whoſe 


characters they were wholly unacquainted. It does not 
appear therefore that theſe defendauts were qualified, by 


having acted in and for that diviſion, to grant licences at 


all under this ſtatute. The ſpecial verdict negatives their 


having done any act there except two; 1ſt, Attending 


ſeſſions; which does not charaCteriſe them as acting for 
a particular diviſion, becauſe it is ſuppoſed to be a meet- 
iog of the magiſtrates of the whole caunty. . 2dly, The 
granting licences. —This never could be a qualification 
within the meaning of the ſtatute, ſince that would be to 
require a qualification to enable them to grant licences,” 
and to make the very act of granting licences the qualifica- 


tion required (1). 


Garrow, for the defendants, ſeemed to give up the point 


of excluſive juriſdiction in the city of London, which was that 


really in diſpute ; but contended, that the Crown was not 
entitled to judgment, from ſeveral defects in the indiftment 
and 88 verdict. 


The jndAtment ſtates, that a KG meeting of the juſ- 
tices was duly held, and does not allege the particular cir- 
cumſtances under which it was held, that the Court might 
judge whether it was 1 holder or not. In the King v. 


— 
* 


WO The Court atimalel to kw” that he need not argue this 
point, the firſt being ſo clearly with him: but ** that any juſtice 


of the county, going to the meeting of the diviſion for grant- 


<< ing licences, is, for that purpoſe, a juſtice of the diviſion; at 


4 leaſt, that a licence ſigned by him is not therefore yoid,” Vid- 


Rex v. Sir ofa Perell * Cald. 305. Ne © 
Croke 
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Crole (c), Lord Mansfield took the objection to an order 1794. 
made by the quarter ſeſſions which had eſcaped the bar, that 
: 33338 3 The Kine 
it only alleged due notice to have been given to the defendant, bn ot 
and did not ſet forth fully the circumſtances required by an T. Saz i 
act of parliament to be attended to in giving it. BURY, Ce. 


This cannot be helped by the finding of the ſpecial verdict, 
for the Court will not couple them together. Even if they 
would, that would not mend the preſent caſe, becauſe the 
verdict has not found all the circumſtances requiſite to con- i 

ſtitute the meeting alleged to have been held, ſuch a meeting 
of the juſtices as is required by the ſtatute, and thus warrant 
the general allegation in the indictment, and ſhew to the 
Court that the magiſtrates for the county had ee with 
the terms s of the act. FH. 


For the ſpecial verdict only ſtates, that, on the 15th of 
Auguſt, certain juſtices iſſued their warrant under their hands 
and ſeals, and thereby appointed a general meeting of the 

-uſtices acting i in and for the diviſion, to be holden on the 
4th of September. But it does not appear by it that this order 
was directed or delivered to the high conſtable, as the act 
directs, requiring him to order bis petty conſtables to give 
notice to the ſeveral inn and alchouſe keepers of the time and 
place of the meeting, Sc. 


2. It does not ſind that the juſtices did any other act ex- 
cept refuſmg the licence to Hedger; in which caſe another 
meeting was abſolutely neceſſary, for the licenſing of ale- 
houſes; and, in a caſe which is to impute criminality to an 
individual, the Court will intend n ching for him, and 
nothing againſt him. 


3. The ſpecial verdict Gade, chat this was a meeting had 
by juſtices acling 1 in and for the diviſion in which Suuthwark 


* 0 CO ny — 
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lies; which does not neceſſarily import that they acted fot 
the borough of Southwark itſelf. If the verdict does not 
find that, the act of the defendants can be no more illegal, 
than if it had found that a meeting was holden by juſtices 
acting for the diviſion of Ryegate, or any other in the 


county. 


The verdict does not agree with the charge in the indict- 
ment; for the laſt ſtates it to be a meeting of juſtices acting 
in and for the diviſion of the town and borough of South- 
wark; and, by departing from the allegation of the indic̃t- 
ment, it ſeems to ſay, that it was a meeting of juſtices 
acting in and for every part of the half-hundred of Eaft- 
Brixton in which Southwark i is ſituated, except the borough 


_ itſelf, 


4. The defendants are merely charged with an error in 
judgment; and as the act is not ſtated to be corruptly done, 
it is not the ſubject of an indictment. The caſes of the King 
and Filewood, and the King and Holland, are not in point on 
the other fide, for there the Court went on the ground of 
manifeſt corruption. 


The Court ſtopped * from replying 


Lord Kenyon, C. J.— The TER which have been made 
on the points of form, may be argued again if the parties 
pleaſe. But it is impoſſible that this proſecution. could be 
commenced for any other purpoſe than that of ſettling queſ- 
tions which have been floating in the minds. of perſons exer- 


_ ciſing the duties of magiſtrates in this county, and which 


ought to be laid at reſt. I ſhall therefore give my opinion 
now upon the great point, which is, with whom the juriſ- 


dition over this borough reſides. It is attended with no dif- 


ficulty in the determination. 
E | That 
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That the King may grant a commiſſion of the peace, au- 
choriling magiſtrates to act throughout the whole n 
there is no doubt. 


That he may grant one for any particular diſtrict in it, 
either by a ſeparate commiſſion, or by including a general 
one in a patticular charter, is equally clear. But the jutiſ- 
diction of magiſtrates ' ſo appointed is only concurrent, and 
will not exclude the juſtices for the county, unleſs that which 


is called a non-intfomittant clauſe be inſerted in ſuch com- 


miſſion or charter. This was admitted to be law in the caſe 
of Talbot and Hubble (a). . 


zue two firft charters to the city ſeems to give it nothing 
more than certain manerial rights in the ' borough of  Sowth- 


work. That granted in the time of Edward VI; conſtitutes 


them charter juſtices for that place; but there is no non- 
intromittant clauſe in it, and thelr ns is therefore 
only concurrent. 


The ſecond queſtion then is, Whether it be legal for ma- 


giſtrates, having a concurrent jurifdiion, to appoint a meet- 
ing, under circumſtances like thoſe now before us. The facts 
of the caſe are—The magiſtrates of the county appoint the 
4th of September for granting licences; they meet accordingly, 
and grant them to ſome perſons, and refuſe them to others: 


The magiſtrates for the borough appoint another meeting at 
a ſubſequent day: The juriſdiction attached on thoſe who 


appointed the firft meeting, the fecond was therefore illegal; 
| but the borough juſtices might have attended on the day ap- 


pointed by the magiſtrates for the county, and taken their 


ſhare in the duties and burthens of that meeting. 


| Theſe are the only points worthy of diſcuſſion between the 


parties in this caufe. It is not decorous for magiſtrates to 
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run races for the exerciſe of their offices; and it is of the 


utmoſt importance to the county at large, that they ſhould 
adminiſter juſtice with decorum as well as integrity. 


Aſphurſ?, J.—T have no doubts upon any of the points agi- 


| tated in this caſe. It is clear that the juſtices for the county 


have a concurrent juriſdiction, as there are no words in the 
charter excluding them. The magiſtrates therefore who 
gave the firſt notice attached the juriſdiction to themlelyes, 
and it was criminal in the others to endeavour to wrelt it 


from them. 


The rule that the Court will not adjudge a man guilty 
who has not erred intentionally, applies only to informations. 
They are extraordinary proceedings, and the Court will not 


give ſuch extraordinary aid when the magiſtrate has not 


acted with a criminal intention. But in an indictment we 


have no en, but are bound by the ſtrict letter of the 


law. 


It does not appear to me either that there. 1 18 0 defect on 
the face of this indictment. | | 


It is a. that all the forms required by the act of 
parliament in appointing this meeting are not ſet forth in it. 
The words of it are, „that it was duly held for the purpoſe 


« of licenſing,” c. which is ſufficient z for the juſtices in 


ſedſſions are not as to this point a court of inferior juriſdic- 


tion; they poſſeſs the power of granting licences excluſively, 
and as ſuch, thercfore, we mult give them credit for having 


acted rightly. 


The words alſo of the ſpecial verdict, which finds them to 


be juſtices of the county acting in and for'the diviſion in 


which Southwark lies, ſeems to me to be moſt correct; for 
they interfered as juſtices acting for the diviſion in which 
Southwark 1s ſituated, and not as juſtices of the borough itſelf. 


Buller, 


%7 * * * 3 
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Buller, J. It is an extremely clear point, that both the 
magiſtrates for the city of London, and thoſe for the county 
of Surry, have a concurrent juriſdiction over the borough of 
Southwark. | 


The 2d queſtion then is, Whether a notice having been 


given by one ſet of juſtices, and a ſubſequent one by a ſe- 
cond, that is not the legal meeting which is held under the 
firſt? That it is fo, has been determined in a caſe lately before 
the Court, from ſome borough in Cornwall, 


As to the objections made to the verdict, there is no 
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colour for them whatever. The deſcription of the ma- 


giſtrates as acting in and for the diviſion in which S9:th- 
wark lies, is, as my brother Aſohurſt has obſerved, the 
moſt accurate that could poſſibly be uſed ; it is conſiſtent 
with the commiſſion, with the charters, and with the 
fact. 


It is true that the act of parliament requires that the 


warrants of notice ſhould be given to the high conſtables ; 
yet even if it be taken for granted that the finding here is 
not ſufficient, ſtill the ſpecial verdict deſcribes the defend- 
ants to have given their notice in the very ſame words; and 
then they have acted illegally in not giving due notice of 


their meeting, and therefore are guilty. 


In reſpect to the indictment, I do not agree that no- 
thing criminal is charged in it; for it ſtates that the de- 


fendants unlawfully and wrongfully met together as juſ- 


tices, which is ſufficient. The diſtinction made applies only 
to an information, —There (to uſe the common expreſſion) 
the Court will not interfere, unleſs the heart is corrupted 
as well as the head, and therefore the act muſt be enn 
to be corruptly done. 


C — 


- 
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179 th * The anſwer to the 1ſt objection made to the inditment— 
Ee That it is defective in ſtating nothing more than “ that a 
eKins 


« meeting was duly held,” is, that it is to be conſidered 
T. batte merely as — and therefore it is well enough to 


Greſe, J. a giving an opinion, not havin g heard the 
beginning of the argument. 


The Recorder of Londen declared „ that the city would 
give the Court no further trouble on the formal objec- 


Judgment for the King. 
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8 
Wedneſday, 


Nov. 23. 


The KING againſt the Inhabitants of Llanwinis. 


B* an order of two juſtices, dated Oftber 29th, 1789, 
A. Evans, his wife, and children, were removed in De- > p —_—_— 
cember 1790, from Hilrhedin to Llanwinio. On appeal, the altered by 


Seſſions confirm the order, and ſtate a caſe in ſubſtance as one magiſ- 
| : trate 1n the 


follows: | | | | preſen ce of 
| Eo tae other, 
That an alteration was made in this order of removal After ſealing, 
and before 


by one of the magiſtrates, in the preſence of the other, delivery, is 


immediately after it had been ſigned by both, and before good. 


it was delivered to the pariſh officers to be executed; —that 2 "ug _— _ 


it was not afterwards re- ſealed before it was delivered by the taking of a 


YT r ; S | de ne meut to 
juſtices. The appellants objected that the order was void eee 


on this ground, but the ſeſſions over- ruled the objection. jent, or that 
After ſtating the pauper's original ſettlement to be in Llan- it is not of 

winio, the caſe ſtated evidence relative to his gaining a ſub- ee 5 L 
ſequent one in Hilrhedin, by renting two tenements, one jt js conclu- 


at 3/. 117. and the other at 6/. 12s. 6d. It concluded five on this 
| 10 Court, tho' 


with an adjudication by the Seſſions, that the taking of the they flate 


laſt tenement was fraudulent, and that the pauper did not contradictory 


hold a tenement of 100. per annum in that pariſh. evidence for 
$2 | An Its opinion on 
5 the point. 

The Seſſions reſerved two points for the opinion of the on co 3 88 
Court. — iſt, Whether the original order was void on ac- months after 


count of the alteration. 2dly, Whether the pauper gained it is ſigned. 


: he circum» | 
2 ſettlement by taking the two tenements, notwithſtanding ON ae ke 


| the fraud, the pariſh of Llanzuinio not being privy to it, and pauper are 


there being contradictory evidence as to the value. not altered. 


Bearcroft and Plumer, in ſupport of the order of ſeſſions. — 
The juſtices have expreſsly found the taking to be fraudulent, 
and that the pauper did not poſſeſs a tenement of the value 
of 101, per annum, which is concluſive. The original order 

EC 2 | | was 
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was not void, as the alteration was 1 in the preſence 
and with the concurrence of the other magiſtrate. 


SAKS and Douglas contra, admitted, that the Seſſions 
had endeavoured to do what they could not do, when they 
ſlate the evidence, and leave the Court to draw the con- 
eluſion of fact from it. But as to the order made by the 


juſtices, although they could not contend that if the alter- 


ation was made at the time, and conſented to by the other 
juſtice, that it was void; yet it did not appear by the caſe 
that he had given his concurrence. 


It appears alſo, that this warrant was iſſued thirteen months | 
before the pauper was removed under it; and it would be of 


the utmoſt ill conſequence, and productive of the greateſt 
oppreſhon, if a pariſh officer could keep an order in his 


pocket ſo long, and afterwards exccute it. 


Lord Keny:n, C. J.—That would have been criminal, if 
the pauper's circumſtances had altered in the mean time; 


but nothing of the kind is ſtated here. 'The caſe 1s very 


maccurately drawn. I thought at firſt that the Seſſions had 


only ſtated the evidence; but I ſee that they have found the. 


fact, as they tate the taking to be fraudulent, and the tene- 
ments not to be of the value of 10/. per annum. This is. 


deciſive of the ſecond queſtion. 


| a to the firſt, the alteration of the warrant was done in 
the preſence of the other magiſtrate z and as he did not diſ- 
claim it, he did aſſent to it. An alteration ſo made would 
not vitiate an inſtrument infinitely more ſerious, on een 


the life of a man depended. 


Afohurft and Groſe, Juſtices, concurred, 


Buller, J. abſent. 


Both orders affirmed 


— 
«- 
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The K1NG aqgaigſt the Inhabitants of St. 2 


the Jejs, Durham. 


THIS was a rule to ſhew * why an order of ſeſ- 
ſions, amending a rate made for the relief of the poor 
of the pariſh of St, Mary the Lf N ſhould not be 
8 | | 


The ovnfeere had rated the Reverend Mr. Egerton, as oc- 
cupier of a houſe, garden, and ſtable, of the value of 241. 
per annum. He appealed againſt the rate, on the ground 
that he occupied no more than two rooms of the houſe, 
together with the garden, and ſhould have been rated for 
them only,. which were of the yearly value of five 


pounds. 


The Court of Quarter Seſſions being of opinion, upon the 
evidence given, © that the remaining part of the houſe and 


the ſtable are not, nor have been, occupied by the appel- 


6 lant; and therefore, that he ought not to be rated in re- 
« ſpe of the ſame;” they ordered the rate to be amended, 
but ſtate the following facts, for the opinion of the Court, 


| on the queſtion of the appellant's occupation. 


The former occupier of the whole of the premiſes in 


queſtion had been rated at 24/. yearly. In 1783, the pre- 
miſes were not rated, becauſe they were not occupied. In 
Auguft 1783, the appellant purchaſed the premiſes for 585 /. 
and afterwards repaired the ſame ; but neither he nor any 
other perſon hath ſince ſuch purchaſe inhabited or reſided 
in the dwelling-houſe except as hereafter mentioned, but 
the keys of the houſe always remained in his cuſtody. The 
appellant reſides part of his time in his prebendal houſe 
in the college of Durham; during which nn he fre- 

Cc 3 _ quently 


21 


N edngſday, 
Nov. 23. 


The owner 
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uſing two 
rooms of it a 
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together with 
the garden, 
no other per- 
ſon having 
an occupa- 
tion of the 
reſt diſtin 
from his, is 
occupier of 
the whole, 
and to be 
rated as ſuch. 
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quently for his own amuſements uſes a throw or lathe, and 
other turning inſtruments, in one of the rooms of the dwell- 


ing-houſe in queſtion, for an hour or two in the day, and 


has three chairs and a table in that room. On many of 
thoſe occaſions he has been attended by a whiteſmith and 
cutler, to ſharpen his tools and aſſiſt him in his work. Oc- 
caſionally in the winter ſeaſon there has been a fire in that 


room, and in another of the rooms he has frequently kept 


corn for his horſe ; and theſe two rooms have been ſo uſed 


_ occaſionally in the courſe of the preſent year. The appel- 


lant occupies the garden, and keeps a gardener to take care 


af that and another garden. And it was proved on the 
part of the appellant, that the garden in queſtion was worth 


405. a-year, at which rate he was willing to be rated for 
the ſame. The gardener ſometimes puts his flower-pots, 
ſhrubs, Oc. and ſome of his working-tools, into another 
part of the dwelling-houſe, where other lumber belonging 
to the appellant is alſo ſometimes put by his ſervants; but 
no perſon has ever flept or lodged in the dwelling-houſe, 
nor has any houſchold furniture (except as above) been kept 
therein, fince the appellant purchaſed the premiſes, except 
that the appellant has out of charity permitted a poor man 
and his wife to occupy and live rent free in the kitchen | 
between which and the reſt of the houſe the door com- 
municating was ſtopped up. The ſtable has not been oc- 
cupied for any purpoſe whatever for upwards of two years, 
and has been for that time unfit to be uſed as ſuch; but 
the appellant, i in the hunting ſeaſon of the years 1787, 1788, 
and 17 89, made uſe of it, and a ſmall yard annexed to it, 
as a Lg for his hounds. It further appeared alſo, that 
about five years ago a perſon otfered to take the premiſes 
in queſtion for 2;/. a-year, which was refuſed. 


Bearcroft, in ſupport of the rule. —On the ſtate of the 
fats by the Court of Quarter Seſſions it appears, that Mr. 
Egerton is not rated for all the property he ought to be, 
becauſe they have rated him only for two rooms of the 

houſe, 
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houſe, when it is evident he is occupier of the whole. Al- 17 91. 
though a man uſe only part of his houſe, yet where the reſt is 


unoccupied, he is clearly in the occupation of the whole. The -__y 
3 The Inhabit- 
Law and Chambre in ſupport of the order. ants of Se. 
_ „ Mary theLe/4, 


The appellant occupied only two rooms of the houſe as 
a ſort of workſhop ; he reſided in another part of the tawn, 
and the Seſſions have rated him for them and the garden, 
In the King againſt Hurdis (a), the queſtion meant to be 
| ſubmitted by the Seſſions to this Court was, Whether one 
Mood, the maſter-gunner, occupied the battery-houſe at 
Seaford? and they ſtated the facts of the caſe for that pur- 
| poſe. But the Court thought that they were precluded 
from entering into that queſtion, by the caſes finding that 
Wed was the occupier of the battery-houſe ; and they 
held this, although they thought that it might have been 
contended, that he was not the occupier of it in the legal 
Tenſe of the word. In the ſame way here, the Court are 
concluded from entering into the queſtion, Whether the 
appellant occupies the whole houſe by the ſtatement of 
the Court of Seſſions, that Mr. Egerton occupied the garden 
and two rooms, and negativing his occupation of the reſt. 


. But ſhould the Court think that they can entertain this 
queſtion, ſtill upon the reaſon of the caſe the appellant is 
, not the occupier of all the premiſes. A man may divide 

an houſe into as many tenements as he pleaſes; if he lets 
; theſe out, he is not rateable for them when in the occu- 
» WH pation of another, and cannot be ſo for any of them when 
5 untenanted, any more than if the whole houſe remained un- 


occupied. If ſo, the mere circumſtance of a man's not letting 
out that part of the houſe which he never occupies, cannot 


diſtinguiſh the caſe. 


| — — 


7 (a) 3 Term Rep. 497. 
E's Lord 
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179 1. Lord Kenyon, C. J.—If the Seſſions had found the fact of 
occupation alone, the concluſion would be true, that we 
could not enter into the queſtion, whether the appellant was 


v. 
The Inhabit= occupier of the reſt of the premiſes. 
ants of Sr. | E 


— rnd 
The KinG 


But this ſeems to be the very queſtion. they meant to 
ſubmit to our determination. For this purpoſe they do 
not ſtate it merely as their opinion that the appellant oc- 
cupied only part of the premiſes, but they alſo ſtate facts, 
which enable us to form the concluſion that he is the oc- 
cupier, and liable to be rated for the whole. | 


This gentleman muſt be conſidered -as having the entire 
occupation of the premiſes, when he has the garden for 
his vegetables, the ſtables for his horſes, and the yard for 
His hounds; and where the rooms that he does not uſe are 
unoccupied by any body whoſe 9 can be conſidered 
as ſeparate from his. | 


| Aſphurſ, 1 am of the ſame opinion. He is occupier 
of the whole houſe, and may uſe every part of it when he 
pleaſes. It would be very inconvenient to have an examina- 
tion into what rooms the owner occupied in his houſe before 
he could be rated. | "© . 


Buller, J. abſent. 
Greſe, ].—Suppoſe he chooſes to ſhut up a garret in his 
houſe, is he not to be rated for the whole? Mr. Egerton 


is as much an occupier of this houſe as any man could be. 


Order of Seſſions quaſhed. 


IN THE THIRTY-SECOND TEA or GEORGE III. 


The KING againſt the Inhabitants of Newbury, 


in n Berkſhire. 


HE Court of Quarter Seſſions guaſhed a rate made for 


the relief of the poor of this pariſh, ſubject to the opi- * 


nion of the Court, on the following facts: Mr. Page gave 

regular notice of appeal againſt this rate, aſſigning for cauſes, 
that he was rated as occupier of the tolls of the navigation 
of the river Kennet as of the annual value of 40010. although 
he is not an inhabitant of the pariſh, nor are the tolls due 
or collected there; and that even if the tolls are rate- 
able in Newbury, they are not of ſo great value as they are 
rated at. 


The counſel for the reipondents, having proved and put 
in the rate in which the appellant was rated 40/. as occupier 
of theſe tolls, rehed upon it. 
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Where the 
ellant 
objects to 
the rate on 
the ground 
of his having 
no property, 
the reſpond- 
ents muſt 
ſupport their 
aſſeſſment by 
evidence be- 
fore the ap- 
pellant need 
impeach it, 


The counſel for the appellant called upon them to make 


good the rate by evidence; but they declined, afligning as a 
reaſon, that the rate was to be conſidered as valid until im- 
peached by the appellant. That the appellant produced no 
evidence, and the juſtices being of opinion that the pariſh 
ſhould have brought evidence to ſupport their aſſeſſment, 


allowed the appeal, and N the rate. 


Erſkine, Mille, and Lane, in en of the order of 
Seſſions. 


There is no diſtinction between this caſe and that of an 
appeal againſt an order of removal, where it is the univerſal 
practice of all Seſſions for the reſpondent to begin; and a rate 
made by the church-wardens and overſeers is not entitled to 
more ee than an order of removal made by two juſtices, 

whoſe 
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whoſe act is judicial, and who are themſelves magiſtrates of 
an higher deſcription. To oblige the appellant to attack the 
rate, on the ground of his having no property in the pariſh, 
would be to compel him to prove a I . 


This is a mere 0” of practice, which the Court of 


| Seſſions were perfectly competent and ought to decide, as 


it is, their convenience ſhould regulate it; and they have de- 
cided with the appellant. Suppoſing that the juftices had 
of their own knowledge a conviction that the rate was falſe, 
had they not a right to direct the makers of it to eſtabliſh it 


: by evidence, without troubling themſelves with having evi- 


dence in ſupport of an opinion on which they had no doubt ? 


Lord Kenyon, C. J.—What can we do with this caſe? It re- 
lates merely to the practice of the Court of Quarter Seſſions, 
with which we have nothing to do, and which is not the pro- 
per ſubject of a caſe. The general practice of all Seſſions with 


reſpect to orders of removal is as it has been ſtated, and it is 


reaſonable that it ſhould be ſo, It differs as well as the pre- 
ſent caſe from an appeal from the Court of Chancery to 
the Houſe of Lords; there the party appellant being in poſ- 
ſeſſion of all the evidence in the cauſe, ſhould point out 


. what it is that has induced him to impeach the deciſion 


which has been given below. But here there is no ſuch evi- 
dence; and the party who ſupports the rate ſhould point out 
what proof has induced him to make it. Otherwiſe it might 
be impoſſible to attack it; for by what mode of proof can 3 
man, who is rated for — in a pariſh, eſtabliſh it that 
he has none, | 


| Bearcroft, in ſupport 15 the rule. 


It is the uſual cuſtom, I grant, for the reſpondent to be- 
gin; but this he does by putting in the rate; and then the 
appellant ought to proceed to ſhew the foundation of his 
appeal, and to produce the evidence on which he has been 


induced to make it. If the Wes mult ſupport the 


rate, 
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rate, they muſt prove it good in all points; and therefore 


muſt always come prepared to prove that they have rated — 


every EEE] in the FR_ as he 8 to be. 


Lord pls 0. 2 5 po z it was in effect decided in 
S:. Helen's and Abingdon (a), that the appellants muſt ſtate the 
grounds of their appeal in their notice. In caſes of removal it 
has been the conſtant practice, within my own experience, for 
the party ſupporting the order to begin; and if it were other- 
wiſe, it would be the ſource of great injuſtice. As, ſuppoſe a 
lunatic, who is incapable of being examined, was removed ta 
a pariſh, how can that pariſh aſcertain whether he is ſettled 
among them or not, but by examining the proofs on which 
he has been removed ? It is equally fit that the reſpondent 
ſhould begin in an appeal of this kind. If the overſeers 
| were to make a poor's rate on perſonal property, are they to 
rate a man as they pleaſe, unlefs he brings all his property to 
the ſeſſions-houſe to be eſtimated? When they take away 
that which is mine, ſhall they not ſhew me upon what 
grounds they have obtained a right to do ſo? 73 


Afbburſt, j concurred, and added, We muſt give the juſ- 
tices credit for knowing the practice in their own court. 


. 1791, . 


The X; 10 


5 : 
The Inbabĩt- 


ants of New- 
bury. 0 


Buller, J. My firſt doubt was, whether a mere matter of 


practice like this could be the ſub ject of a caſe to this Court. 
If it be ſo, we muſt lay down a general rule of practice for 
all Quarter Seſſions; and I ſee no reaſon to differ from my 
Lord in determining that the reſpondent ſhould begin. This 
however is the firſt caſe of its kind, and one of experiment. 


This caſe came on in the next term on the merits, the 
Court having ſent it down to be heard by the Seſſions. 


* 
—_ 


(a) Bott. by Conſt, 1 vol. 224. pl. 231. 
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The KING againſt the Overſeers of the Poor of 


1791. 
Thur/day, St, Mary, Norwich, 
Nov. 24. | | 5 | | 
This Court )W PER moved for a mandamus to the overſeers of the 
. _ _— >" pariſh of Sr. Mary, in the city of Norwich, to collect 
amus to the rate at which they had aſſeſſed the rector of the pariſh. 
compel the His affidavits ſtated, that the rector was aſſeſſed in the rate at 
* * 1 % ty a certain ſum which the overſeers refuſed to collect, alleging, 


that a parol agreement had been entered into between the 
inhabitants of the pariſh, aſſembled in veſtry, and the late 
rector; whereby the latter agreed to forego his ſmall tythes, 
and the former in conſideration thereof agreed that he ſhould 

be aſſeſſed to the poor's rate, but that this aſſeſſment ſhould 
never be collected. He ſtated the fine impoſed by the 

43 £liz. c. 2. ſect. 2. upon overſeers, to be too ſmall to in- 
duce them to collect the rate in the preſent inſtance. 


Per Curiam. We cannot grant it. The party has a re- 
meqdy, if in no other way, at leaſt by indicting the overſeers. 


IN THE THIRTY-$ECOND Y BAR OF GEORGE III. 


The KINO againſt the Juſtices of Derbyſpire. 
p. COKE had obtained a rule to ſhew cauſe why a 


D * mandamus ſhould not iſſue, commanding the defend- 
ants to receive an appeal againſt an aſſeſſment made by cer- 
| tain commiſſioners, appointed by an act of parliament, for 
encloſing certain common lands in the county of Derby, 


called Belpepper, and Chevin Ward. 


"2 


179. 
— pmemnunnh4 
Friday, . 

Now. 25s 


If an appeal 
be piven to 
the ſeſſions 
within ſix 
months after 
the cauſe of 
complaint, 


and a motion 


The ſtatute in ic] gives the power of appeal to the 
Court of Quarter Seſſions, at any time within fix calendar 
months after the cauſe of complaint; “ at which ſaid general 
« quarter ſeſſions the juſtices are authoriſed and required to 
« hear and determine the matter of every ſuch appeal, and 
« to make ſuch order as to them fhall appear meet and rea- 
« ſonable.” Their determination is to be final, 


The proprietors of theſe waſte lands had moved, at the 
Michaelmas ſeſſions for the county, to enter and reſpite until 
the enſuing ſeſſions, the hearing of an appeal againſt the 
aſſeſſment made by the commiſſioners, This was refuſed, 
on the ground that the enſuing ſeſſions would not happen 
within ſix months after the cauſe of complaint had ariſen. 


 Chambre and Balguy againſt the rule, cited The King againſt 
the Juſtices of the North-Riding of Yorkſhire (a); where a man- 


damus was refuſed, on the ground that this is a motion in 


is made there 
within that 
time to enter 
and reſpite 
one, which 
is denied, 
this Court 
will not grant 
a mandamus 
to the juſ- 
tices to re- 
ceive it after 
the fix months 
are elapſed. 


effect to adjourn an appeal, which the juſtices were permit- 


ted to grant or refuſe according to their difcretion. 


That in this caſe it might even be well queſtioned, whether 
the juſtices could comply with the motion, and adjourn the 


— * 4 


(a) 3 Term Rep. 150, 


5 appeal. 
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1791. appeal. The quarter ſeſſions being required © to hear the 
2 — appeal at the ſaid General Quarter Seſſions,” the moſt ob- 


The K 
_ * vious meaning of which is the ſeſſions in which it is entered. 
The Juſtices : 


nun. Te Court thought that this was merely a conditional mo- 
; tion to enter the appeal, if the Seſſions would adjourn the 
| hearing; that the adjournment was a matter of diſcretion 
with the Court of Quarter Seſſions, who had exerciſed it 
here: That the fix months being now elapſed, they could 
not compel the juſtices to hear the appeal, although they 
might think the conduct of the commiſſioners deſerved to be 
inquired into. =p | 


Rule diſcharged. 


END OF MICHAELMAS TERM. 
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The KINO againſt R. Mos. 


6 of two juſtices appointing the defendant, “ be- 

« ing a ſubſtantial houſeholder of the pariſh of Llangen- 
e devin, in the county of Caermarthen, to be overſeer of the 
« poor of the hamlet of Velindre, in the ſaid pariſh.” 5 


| - 
On appeal to the Quarter Seſſions, the order was confirmed 
with coſts; and the order of Seſſions confirming that of the 
| Juſtices being alſo returned by certiorari, ſtated the appeal 
to be touching the appointment of R. Morris, as one of the 
overſeers of the poor of the hamlet of Velindre. 


Marryat to ok three objections to this order: 
appoints but one overſeer; whereas the 43 Eliz. enables the 
juſtices only to appoint either four, three, or two, for each 
pariſh; and the 13 and 14 Car. II. c. 12. ſect. 21. enacts, 
that two or more overſeers ſhall be appointed for townſhips 
or villages, according to the rules and directions in the 
43 Elix. It is therefore to be conſtrued” in the ſame way. 
In every caſe, with the exception of one, this Court has 

1 holden 


* 


1792. 


Saturday, 
Feb. 3. 


An appoint- 
ment of one 


C to be over- 


ſeer, for 
the bamlet of, 
&c. and only 
ſtating him 
to be. a ſub- 
ſtantial 
houſeholder 
of the pa- 
riſh, and 
not of the 
townſhip for 
which he is 
appointed, is 
good. The, 
Quarter Seſ- 
fions, con- 
firming this 
order on ap- 
pesl, may 
award colts, 
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holden that the juſtices are bound to purſue ſtrictly the au- 
thority of the act, and can neither appoint more than four 
overſeers, nor leſs than two. Thus, in The King and Harman (a), 


an appointment of five was holden to be bad. It is true, 


that in The King and Be/land (b), an order appointing one over- 
ſeer appears to have been confirmed. But Lord Mansfield, in 
The King v. Loxdale (c) and others, declared, that in The 
King v. Beſland, “ no opinion was given judicially upon the 


ce point, and that it was a new original caſe. That the juſ- 


& tices had no other power to appoint overſeers but under 
cc the ſpecial authority given them by act of parliament, 
« which muſt be ſtrictly Nied and cannot ve exceeded 


« by them.” 


Forſter and 1 ilmot, J*. were of opinion in the ſame caſe, 
that four overſeers being directed to be appointed in the 
39th of Eliza. that number could not have been exceeded or 


leſſened, becauſe a ſpecial power given by the ſtatute muſt be 
ſtrictly purſued. The Legiſlature had that act in their con- 


ſideration when they enacted the 43d of Eliz. which does no 
more than relax from the preciſe number directed by that 
act, by permitting either two or three to be appointed. If 
therefore tlie juſtices muſt neceſſarily appoint more than one 


overſeer, it ſhould appear on the face of the order that they 


have done ſo; ſince otherwiſe they might make a bad one 


valid by a ſubſequent election. 


2d, This is not an appointment of an overſeer for a ſepa- 
rate independent vill, purſuant to the ſtatute of Car. II., but 
for an hamlet, which imports no more than a ſubdiviſion of 
a pariſh. The common and uſual form of an appointment 
purſues the words of the ſtatute, « to be overſeers of the 


(a) Bott. by Conſt. 1 vol. 13. pl. 29. (5) 1 Will. 128. 
Bott, by Conſt, 1 vol. 15. pl. 30. (c) 1 Burr. 446. 


cc ſaid 


© ' * gud. A. hc. 2 3 AA 
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« {aid townſhip or village; and in The King and Severn (d), 
the Court are ſtated to be of opinion, “ that it ſhould be ex- 
ce preſsly called a townſhip or vill in the appointment, and 
cc that if it be not, the Court will not intend it to be one in 
« order to make an appointment good, for that the words of 
ce the ſtatute ought to be purſued.” It appears alſo, from 
the extract of the rate annexed to the return, that the rate is 
made for the whole pariſh ; ſo that the Court muſt ſee that 
the pariſh maintains its poor collectively, whereas it is only 
where the pariſh by reaſon of its largeneſs cannot reap the be- 
nefit of the 43 of Eliz. that the juſtices have the power of ap- 
pointing diſtinct overſcers for a townſhip or village within it. 
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3dly, The appointment does not ſtate the defendant to be | 


a ſubſtantial houſcholder, nor that he was reſident in that 
place for which he was appointed overſcer. In The King and 
 Sherringbrook (e), an order appointing the defendant an over- 
ſeer was quaſhed, becauſe it did not ſtate that he was a ſub- 
ſtantial houſeholder, as is expreſsly required by the words of 


the act. The ſame point was determined in the caſe of The 


Overſeers of WWeobly (FJ); in the report of which it appears, 
that another order was alſo quaſhed, becauſe it only called 
them „ ſubſtantial houſeholders,” without adding “ there, 


“e or in the pariſh.” 


Another objection goes to quaſh the order of Seſſions, even 
if the original appointment by the juſtices is good, for it or- 
dains coſts to be paid by the appellant. | 


Bearcroft, who was to have ſupported the order, obſerved, 
that as to the laſt objection, colts were permitted to be 
awarded by the Seſſions in this caſe, under 17 Geo. II. c. 38. 


a 


_ 


— 


(4) Say. 278, Reported alſo 3 Burn. Juſ. 308. as from a ma- 


nuſcript note. (e) 2 Lord Raym. 1394. (F) 2 Str. 1261. 


DD Lord 
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Lord Kenyon, C. J. It is an univerſal rule, that the Court 
will intend every thing in favour of an order and againſt a 
conviction, and this applies to all the objections made in the 
preſent caſe. As to the firſt, in ſupport of which the King 
and Lexdale is cited, I remember that caſe very well; and I 


have no intention to contradict the determination there, that 


the number of overſcers muſt not exceed or fall ſhort of what 
is preſcribed by the 43d of Elia. But there is no dictum in 
any caſe whatever, which ſays, that theſe overſcers muſt be 


appointed at one inſtant of time, and by the ſame inſtrument; 


neither are we in this caſe driven to mere conjecture whether 
more than one may have been appointed or not, for the order 
of Seſſions ſtates the defendant to appeal © from his appoint- 


« ment as one of the overſeers of the hamlet of Velindre.” 


The fair conſtruction of which is, that more than one was 


appointed. But it has been argued, that the word hamlet 
does not import ſuch a place as overſeers may be appointed 
for. We cannot but know, hat it is often uſed as a ſynoni- 


mous term for vill; and as this place thus deſcribed may be 


a vill, we ſhall, to ſupport the order, intend it to be ſo. This 


principle goes likewiſe in anſwer to the remaining objection; 
and if we look into the rate, although I do not know how it 
came to be annexed to the order, or what it has to do with 
the queſtion, we ſhall find that the defendant in point of fact 
is rated at 3/. per annum, in that part of the pariſh of Llangen- 
deirin which is called the hamlet of Yelindre. He is therefore 
an inhabitant of that diſtrict, for he has lands and property 


there, as is laid down by Lord Coke, in his Comment on the 
Statute of Bridges (g). 


Both orders armed. | 


** 


m 


(2) 2 Inf, 701. 8. P. Per Lord Hale, 2 Saund. 175. 
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The Kino againſt PAGE. 


of the poor of the pariſh of Newbury, in the county of 
Berks, in which he was aſſeſſed the ſum of 331. 6s. 8d. for 
certain tolls ariſing from the navigation of the river Kennet, 
of the annual value of 4007. The Quarter Seſſions confirm 


he rate, and ſtate the len caſe: - 


By 1 Geo. I. c. 24. for making the river Kennet navigable 
from Reading to Newbury, in the county of Berks —& In con- 
© ſideration of the great expence the undertakers thereof 
© would be at in making that river navigable, and keeping 
the navigation in repair, they are empowered to demands 
© at ſuch places adjoining to the river as they ſhall think fit, 
© for every ton weight of goods, Qc. that ſhould be carried 
or conveyed in any boat, barge, or veſſel, up the river 
Kennet, from Reading to Newbury, or down the river, from 
Newbury to Reading, any ſum not exceeding ſour ſhillings z 
and ſo proportionable for every greater or leſs weight, or 
for a leſs diſtance of any place to or from which any goods, 
Sc. ſhould be carried, Sc.; and in caſe of refuſal or ne 

glect of payment of the ſeveral rates, Oc. the undertakers, 


and might ſue for the ſame by action of debt, or upon the 
caſe, in any court of record, or detain or make ſtay of any 
| goods or any veſſel carrying ſuch goods for which the rates 
and prices ought to be paid, until they were ſatisficd.“ 
Wy 7 Geo. I. c. 8. the undertakers of the navigation are em- 
dwered to make this river navigable, from the wharf or com- 


Cc 


pe Hoſpital, in the borough of Newbury, under ſuch authori- 
Ss, Oc. as were contained in the former act. By another 


TY enabled 


or ſuch perſons as they ſhould appoint, reſpectively, ſnould 


on landing place in, at, or near Reading, to a place called 


1792. | 
— nnd ; 
Saturday, 


ITED DANT appealed againſt a rate made for the relief Februar 3. 


By ſtatote, a 
toll is given 
to the propri- 
etots of the 
navigation of 
the Kennet, 
up from 
Reading to 
Newbury, 
and down 
from thence 
to Reading, 
and propor- 
tionably for 
a leſs diſ- 
tance, The 
proprietors 
are em- 
powered to 
collect the 
tolls at ſuch 
places ad- 
joining the 
river as they 
thik fir, and 
a power of 


© otitrels is 


given, The 
tolls of voy- 
ages from 
Reading to 
Newbury are 
due, and 
therefore 
rateable at 
Newbury, al- 
though col- 
leted in ano- 
ther pariſh. 


of 3 Ges. II. c. 35. the undertakers and proprietors are 
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enabled to ſeiſe, diſtrain, or detain any boats in caſe of non- 
payment of the tolls, and to cauſe the ſame, Ec, ſo diſtrained 
to be appraiſed and ſold. The length of the navigation from 
Reading to Newbury is eighteen miles and two furlongs; 142 
Fards of which are in the pariſh of Newbury, being the termi- 

nation of the navigation. The navigation paſles through the 
; ſeveral pariſhes of Newbury, Thatcham, Midgham, Brimpton, 
Moolbampton, Padworth, Aldermaſton, Burghfield, Tilehurſl, 
St. Giles, and St. Mary in Reading. The real amount of the 
tolls ariſing from the whole navigation is of the annual value 
of 1000. which ariſes as follows: viz. 4001. collected on 
goods carried up from Reading to Newbury, and landed in 
that pariſhz 400. on goods put on board at Newbury, and 
carried down from thence to Reading; and 2001. on goods 
which are conveyed along part of this navigation only, and 
never come within the pariſh of Newbury, All theſe tolls are 
collected at Aldermaſion Lock, in the pariſh of Padworth, 
being the midway between Newbury and Reading, by the 
agent of F. Page, the appellant, and have been there col- 
lected ever fince the 5th of February laſt. By the rate in 
queſtion, the appellant is rated to the whole amount of the 
tolls ariſing from the tonnage of goods carried on the naviga- 
tion from Reading to Newbury, and landed at the baſon in the 


1 


pariſh of Newbury. Z 

| | „ ii 
Bearcreft, in ſupport of the order. q 

It appears upon this caſe, that the annual ſum of 400 WI "i 
accrued to the appellant by the carriage of goods from Read- an 
ing to Nezwwbury, The tolls therefore became due, and were de 
rateable there, whether they were collected in that pariſh or is 
rie 


in another. To eſtabliſh this, he cited Rex v. Inhabitants f 
Cardington (a), Rex v. the Undertakers of the Aire and Calder of 1 


— 


** 
2 


** 


(2) Cowp. 581. 


Navigation, 
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« not become due at the end of every mile” of the naviga- 


diſtance intended, and the hire is payable at that'place to which 
by that contract they were to be carried; and Rex v. The 


Mayer of London 0. 8 


Bower, King, and Blackſtone, on the ſame ſide, "PP by 
the Court. 


Erſkine, Milles, and Lane, in ſupport of the rule, con- 
tended that the preſent queſtion was by no means at reſt 
and that all the caſes cited on the other ſide were to be diſtin⸗ 


us from it it. 


The Hampronwick caſe did not concern a rate upon tolls. 
The queſtion there was, Whether the city of London, having 
purchaſed a cloſe of land upon which ther2 was a towing 


path, ſhould be rated for their land in the pariſh in which it 
Was ne 7 | 


The decifion of The King v. The Undertakers of the Aire 
aud Calder Navigation turned upon this, that ſomething was 
manifeſtly due for that part of the navigation which came 

into the town of Leeds: and the Court were no judges of the 
quantum, as the rate did not appear on the face of it to 
be manifeſtly unequal. It is true that Mr. Juſtice Buller de- 
1001 nied there that the toll became due at the end of every mile, 


ad. and ſtated that the contract to carry the goods to their place of 
deſtination was entire, and could not be broken. But there 


is a great difference between the contract made with the car- 
rier of the goods, and that entered into with the proprietor 
of the navigation; and between the law affecting freight and 
toll. The contract made by the former is to carry the goods 


weic 
{h or 
nts if 
alder 


— 


(5) 2 Term Rep, 660. (c) 4 Term Rep. 21. 
h D 3 to 


ation, 


Navigation (b); z where it is held by Butler, J. « The toll does 


tion, but it is an entire contract to carry the goods the whole 


37 
1792. 
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The King 
. 
Pace. 


1 
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V. 
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If the boat therefore ſhould fill with water, and fink by the 


the terms of the act of parliament, demand more than a ſum 


pellant. The ſtatute there gave the proprietors power to erect 
ſluices wherever they thought proper, and made tolls payable 


That each pariſh has a natural right to what is the profit 
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to Newbury, and he has not executed it until he has done ſo. 


way, he would be entitled to nothing. But the undertaking 
of the proprietor of the navigation 1s quite different; he only 
agrees to give a free paſſage on his canal in conſideration of 
the toll. He is not to be paid for a voyage to any particular 
place, but in proportion to the number of miles the barges have 
gone upon his works. If the barge ſhould fink, or the owner 
chooſe to ſtop ſhort of the place to which he originally in- 
tendcd to go, he cannot, either according to common law or 


proportioned to the length of the voyage made, and he may 
enforce the payment of that. 


Rex v. The Inhabitants of Cardington is rather with the ap- 


at each ſluice; there the tolls became due at the fluice, and 
it was held that they were rateable there. In the ſame way 
they are due here, at Aldermaſton Lock, where the pro- 
prietor has, according to the powers given him by the act, 
made them payable. It was upon this ground, of the tolls bc- 
coming due where they are collected, that the Court of Com- 
mon Pleas determined lately in the caſe of Rivers and Page, 
which aroſe on this very navigation, that a diſtreſs at the 
place of collection might be made for the entire toll, al- 
though the barge had part of her voyage to complete. 


They contended further, that if this caſe be untouched by 
former authorities, good policy requires that the Court ſhould 
determine theſe tolls to be rateable in each pariſh, according 
to the extent of the navigation therein, and not in that alone 
where the goods are landed. 


of its ſoil; eſpecially of an improvement ſubſtituted for that 
which would otherwiſe be ratcable to the ſupport of its poor, 


2 


fit 
hat 
Or, 

2³ 


IN THE THIRTY-$ECOND YEAR OF GEORGE III, 


as mills on the river, Sc. That all will ſuffer from bargemen | 


gaining ſettlements in them by means of their fleeping in === 


their barges there, and they ought all conſequently to parti- 


_ cipate of thoſe profits which would enable them to bear with 
ſuch burthens. 


With regard to the expence and convenience in the mode 
of collection, it will have great advantage; ſince if the rate 


is to be made in each pariſh upon the toll of goods landed 
there, each muſt have a man appointed to watch and weigh 


every bale of goods landed in the pariſh; whereas, if it is to be 


aſcertained b) y the number of miles, the orerſeer need only 
look into the toll-book, and, aſcertaining the net produce, 
ſee what he is entitled to. 


Lord Kenyon, C. J.—This caſe has been argued at large; 
but no conſiderable doubt has been raiſed in my mind, either 
on the policy of the rating theſe tolls where the goods are 
landed, or on the words of the act of parliament, or by the 
authorities cited at the bar. By the terms of the act, the 
ſum of 4s. is to be paid for every ton of goods carried in a 
boat or barge upon the river from Reading to Newbury, — 
This is one integral toll for this particular voyage. It is true 
that it appears by the caſe that many barges go different diſ- 
tances upon this canal; but the Seſſions expreſsly ſtate, that 
this rate is impoſed on ſuch tolls alone as ariſe from the navi- 
gation of veſſels from Reading to Newbury. 


Many caſes which have been cited are not in point. In 
the caſe of Hampton Wick, there was a piece of ground yield- 


ing graſs and herbage, and upon which cattle were grazed. 
This had been ſold to the city, and was uſed as a towing 


path aiſo. 'The Court were of opinion, that this land 


and its produce were rateable in the hands of its Propri- 
tors. 


D 4 „ In 


The Kine 
v. 
Pace. 


—— 1 FO 
bY 
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In The King and Cardington, a toll became due for paſſing 


L—n— through every ſluice; it was therefore completely local, and 


The KiN G 
. 


Pack. 


conſequently rateable where it thus became due. 


In the caſe of The Aire and Calder Navigation, no integral 
ſum was impoſed as a toll from one particular place to ano- 


ther; it was to be paid according to the diſtance the goods 


were carried; and, for ought that appeared to us, a certain 
ſum might have been due for the navigation of every mile. 
Something therefore appeared to be due and rateable in the 
pariſh where the undertakers had been rated, which was ſuffi- 


cient to determine that caſe, as the Court will not enter into 


the quantum of the rate. 


But we are defired to conſider the policy of the caſe, and 
the propriety of rating theſe tolls according to the extent of 


the navigation in each pariſh. And we are told that it will 


otherwiſe be very hard to collect what may become due on 
tolls ariſing in the intermediate pariſhes. Hard indeed would 


be the caſe of him who was to make the rate, if he was to ap- 


portion it to the quantity of the land covered by the canal in 
his pariſh. He muſt meaſure not merely the length but the 
breadth of it alſo, and be more accurate in his deſcription 


than a perſon ſuffering a recovery of ſo much land covered | 


with water. Such a mode as this it would be impoſſible to 
adopt. In the caſe of Putney Bridge (d), the rate upon the 
tolls are not appropriated to the uſe of every pariſh through 


which the road leading to it runs, but to the relief of thoſe 
pariſhes none where they are 2 


The ground upon which I . in forming my decifi on 


is, that in whatever place any perſon has a valuable intereſt, 
he ought to be rated for it there. That the tolls become 


— 


(4) Dougl. 292. n. 
due: 
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due, and the intereſt of the proprietor valuable, at that 
place where the voyage is at an end, and the goods are to 


be delivered. 


But it is ſaid that theſe tolls are in fact collected in another 


place, and that they become due where they are collected. 


This argument would go to prove that they might become 
due in a pariſh through which the navigation did not run, 
ſince the proprietor has the power by the a& of appointing 


the collection to be made there. It might as well be con- 


tended, that if a landlord was to appoint his rents to be 
paid at a day certain in a different pariſh from that where 
his eſtate lay, that he is to be rated in that place where 
they are made payable, and where the tenants and the 
ſteward ' meet for the purpoſe of ITY their ac- 
counts. 


I am of opinion upon the whole therefore, that this rate 
ſhould be made where the tolls became due, which is at 


Al 


1792. 
— | 
The KING 
V. 
Pact. 


Newbury, where the beneficial intereſt accrues to the pro- 


prietor. Fhe juſtices therefore have done clearly right in 
confirming the rate made on ſo much of the tolls as were 
due for the carriage of goods from Reading to NR 
and their order muſt be affirmed, 


Aſphurſt, J. —It is ſtated in the caſe, that the tolls of 


this navigation are of the annual value of 1600/.; 4001. 


of which ariſes from goods carried to and landed at New- 


bury. Theſe tolls become due the very moment that 
the goods come there. 'The proprietor may, in purſuance 
of the powers given him by the act, appoint another place 


to collect them; but ſtill the tolls are due, and therefore 
rateable where the goods are landed. As to the caſe of 
Rivers and Page, I ſuſpect it very much, for the party 
cannot have a right to diſtrain for his toll until it becomes 


due. But even if it ſhould be accurately repreſented, I do 


mor 
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not think that it weighs any thing in the determination 
of the preſent calc. | 


Buller, J.—Fwo objections have been made to this rate; 
and if either of them be well founded, the appellant mult 
ſucceed in quaſhing it. 


The firſt is, that the rate ought to be made on the tolls 
according to the extent of the navigation in each pariſh. 
'This never can be done; for in ſome of them there are 
neither landing places nor goods landed. No tolls can be 
due there; and where none are due, nothing 1s rateable. 
The ſecond is, that they ſhould be rated where they are 
payable, which in this caſe is out of the parith of New- 
bury. This mode would be very objeCtionable, ſince the 


proprietors have a right, under the expreſs words of the 


act of parliament, to change the place where the tolls are 
to be collected from time to time, as it ſhall be molt for 
their own convenience. | 


The true queſtion is here, as it was in the caſe of The 
Aire and Calder Navigation, Where do the tolls become due; 


- for it is there that they are rateable? At common law 


there could be no queſtion about this. If I hire a veſlcl 
to carry goods to a certain port, the captain is not entitled 
to his freight until he has brought them there. If he 


agreed to carry them to the E/ Indies, an d ſhould leave 


them at St. Helen's, or the Cape of Good Hope, in his way 


thither, he could recover no freight, becauſe he had not 
Ned his contract. | 


Let us ſee then whether the law is altered by this act of 
parliament. 


It gives the proprietor a right, it is true, to receive the 
tolls at one place or another at his election; but it does 
— not 
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not alter the contract between the owner of the om 
and him. And although the act ſhould give a power to 
levy the tolls before the voyage is completed, yet if the 
goods and veſſel were afterwards loſt before ſhe reached 
the place of delivery, the owner, in my opinion, would 
be entitled to recover back the toll ſo paid; for this clauſe 
was put into the act merely for the convenience of the 
proprietor, and was not meant to affect the laws relating 
to the carriage of goods, or the time when the freight 
becomes due. This caſe therefore falls directly within 

the principle of that of the Aire and Calder Navigation, 


where it was holden, that the tolls ſhould be rated where 


they become due; for it is found here, that 400/. on which 


this rate is made for the pariſh of Newbury, became due 


there, the goods being landed at that place. The report 
of that caſe ſtates, that a toll is to be paid according to 
the diſtance which goods ſhall be carried upon thoſe rivers; 
that is, for the whole voyage: and my recollection is, that 


the act does not ſay that ſo much ſhall be paid for every mile; 


or if it does, it is only uſed as a means of aſcertaining exactly 
what is due for the whole voyage. 


Groſe, J. — The queſtion is, Where did theſe tolls become 


property? Undoubtedly where they became due, that is, 


the place where the gouds were to be delivered. For at 


common law the freight can become due alone when the 


goods are delivered, and the common law 1s not altered 
by this act of parliament. Still however there may be 
ſuch a caſe as Rivers and Page in the Common Pleas, and 
not an erroneous determination. If there be, it muſt have 
been decided on the words of the act, which may give a power 


to diſtrain for the toll prior to the delivery of the goods; 


but it never meant to ſay, that the place appointed for 


collecting the tolls at the will of the proprietor was that 


where they became due. What my brother Buller has 


ſaid is decifve of this. For if the boat ſhould miſcarry 


after - 
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1792. after the payment and before the end of the voyage, an 
a cion for money had and received would lie to recover them 


: Rong 3 back again. But it is ſaid, that policy requires that theſe 


Pack. tolls ſhauld be rated at Aldermaj/;a, where they are col- 
lected. It would, on the contrary, be the fource of great 
injuſtice and fraud if it were to be ſo, as the proprietor 
might fix a place for receiving them in that pariſh where the 
poor's rate was lighteſt. _ 


Orders affirmed. 
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The oy againſt * POWELL. 12 


HIS was a Seite on the 24 Geo. III. A 2. 66:27. 
fe.,8. 1 


The information ſtated, That on the 4th of October 
« 1791, the defendant, reſiding at Parſon's Green, in the 
county of Middleſex, was the owner of a certain cart 
which was on that day driven within five miles of Temple- 
bar; that is to ſay, in a certain place called Old-ftreet, 


Middleſex, and alſo within the juriſdiftion of the juſtice 
convicting. The defendant not having entered his name and 
« ace of abode with the commiſſioners for licenſing hackney- 
« coaches, and not having, upon ſome conſpicuous part of ſuch 
cart, the number of the cart, &c. but on the contrary 
thereof, having neglected ſo to do, GW. contrary to the 


cc 


4 
Cc 
4» 


cc ſtatute, Sc. he had forfeited for his ſaid offence 405-3 


one moiety thereof to the uſe of the poor of the ſaid 
pariſh of St. Luke, being that where the offence was com- 
mitted z and the other moiety to the uſe of Thomas Prior, 
te the informer.” The defendant appeared before the juſ- 
tice upon a ſummons, when the facts contained in the in- 
formation were proved; and it appeared by the evidence, 
which was ſet out verbatim in the conviction, that Par/ſen's 
. Green, the defendant's place of reſidence, was more than five 
miles diſtance from Temple-bar, and was not within the bills 
of mortality. The judgment was as follows: 
c it is conſidered and adjudged by me the ſaid juſtice, 
« that the ſaid John Porvell, by the oath, Sc. is and be 
« convicted of the offence ſo as aforeſaid charged upon him 
4 in and by the ſaid information, according to the form of 


« the 


cc 
cc 
cc 


cc 


which is in the pariſh of St. Luke, in the county of 


form of the ſtatute, Cc. whereby, and by force of the 


Wedneſday, 
February 8. 


Under 24Ges., 
HI. Jef. 2. 
Co 27. Jef. 8. 
Although a 
cart bedrivea 
within five 
miles of 


Temple bar, 


the owner, 


if he reſides 
without that 
diſtance, need 
not have his 
name and | 
place of 
abode en- 
tered with 
the commil- 
ſioners for li- 
cenſing hack- 
ney- coac hes, 
nor his name 
or a number 
placed upon 
ſome con ſpi- 
cuous part 
of it. 


« Therefore 
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te the ſtatute, c. And I the ſaid juſtice do award and 
cc adjudge that the ſaid n Poet! hath for his ſaid of= 
« fence forfeited and do pay the ſum of 405. to be diſtri- 
e buted and applied, NE (as in the information). 


Erſkine and Garrow, in ſupport of the conviction, ſtated 
the acts regulating this ſubject to be, 1ſt, 18 Geo, II. c. 33. 


the 4th ſection of which enacts, That no perſon ſhall drive 
any cart, Sc. within the cities of London and Weſtminſter, 


and ſuburbs thereof, and other ſtreets within the bills of 


mortality, without having the name of the owner and the 


number of the cart, Sc. placed on ſome conſpicuous part 


of it. 


The 5th ſection requires, that every owner of ſuch cart, 
Sc. reſiding within theſe limits, ſhall enter his name and 
place of abode with the commiſſioners for licenſing hackney- 


coaches. 


By the 6th ſection, any perſon driving a cart, Wc. not 
marked, numbered, and entered within the limits aforeſaid, 
forſeits the ſum of 4os. | 


They obſerved upon this ſtatute, that the 4th ſection, 
forbidding all perſons whatſoever to drive a cart within 
the limits preſcribed - without the name and number was 
general, and meant to pf to all perſons whereſoever re- 


ſident. 


But the regulations impoſed by the 5th ſection applied 
only to thoſe who reſided within the limits marked out by | 
the act. | | 


The 30 Geo. II. c. 22. /. 1. which gives one-half the pe- 
nalty to the informer, and the other to the poor of that pariſh 


where the offence is committed, recites the foregoing act, 
| making the ſame diſtinckion. 


Laſtly 


IN THE THIRTY-SECOND Year os GEORGE III. 


Laſtly follows 24 Geo. III. /. 2. c. 27. ſe. 8. which re- 
fers to theſe acts, and ſtates the evil they were intended to 
remedy. It next declares, “that a doubt had been enter- 
« tained, whether under_any of the laws now in being the 
« owners of any carts, &c. reſiding out of the bills of mor- 
« tality, although within the adjoining places to the ſaid 
e cities of London and Weſftminfler,, and the borough of 
« Southwark, ought to enter their names and places of abode 
« with the commiſſioners for licenſing hackney-coaches ;” 
and then enacts, * that no perſon whatſoever ſhall drive any 
« cart, Tc. within the cities of London and V. eſiminſler, 
« or ſuburbs thereof, the borough of Southwark, bills of 
« mortality, or five miles of Temple-bar, except the owner 
« of ſuch cart, &c. ſhall have entered his name and place 
« of abode with the commiſſioners for licenſing hackney- 
« coaches; and ſhall, upon ſome conſpicuous part of ſuch 
« cart, Qc. have the name of the owner and the number of 
« ſuch cart, Sc. that the driver may the more eaſily be 
« convicted of any diſorder he ſhall commit; but in caſe of 
« ſuch neglect or refuſal of entry, and affixing ſuch number on 
« ſuch cart, &c. the owner or driver of ſuch cart, &c. fo re- 
« ſiding and driven within jive miles of 'Temple-bar, all be 
« ſubjet and liable to all the penalties and forfeitures enacted 
cc by any laws now in being, relative to ſuch owners or drivers 
„within the faid cities of Londen or Weſtminſter, and 
« ſuburbs thereof, the borough of Southwark, and other 
* ſtreets within the bills of mortality; which ſhall or may 
„ be recovered and applied in ſuch manner as ſuch for- 
« feitures and penalties are by law now recoverable from 


47 


1792. 
— 
The KING 

. 
J. PowELL. 


« the owners of ſuch carts, Sc. ſo driven within the ſaid 


cities of London or Weſtminſter, and ſuburbs thereof, the 


« borough of Southwark, and other ſtreets within the bills 


© of mortality.” 


They inſiſted that all theſe acts were made with a view to 
_ remedy the fame grievance, and with reference to each 
other: That they pointed out two ſpecial offences the one, 

| | . | | not 
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not having the name of the owner and number of the cart 


placed on ſome conſpicuous part of it; and this applied to 


all carts driven within five miles of Temple-bar, let the reſi- 
dence of the owner be where it might z—the ſecond was 
not having his name and place of abode entercd with the 
commiſſioners ſor licenſing hackney-coaches ; and this was 
required of ſuch owners alone as reſided within five miles of 
Temple-bar : That this appeared to be the meaning of the 
24th of Geo. III., notwithſtanding its incorrectneſs of ex- 
preſſion, when conſidered with the former ſtatutes, by which 


(as it referred to them) it might be explained: That the 


miſchief pointed out by the preamble to be remedied was the 
inſolence and negligence of the driver; and the public were as 
liable to be affected by it when ſuch a carriage came within 
the limits, whether the owner reſided at a diſtance from the 
metropolis or dwelt within it: That it was true they had 


placed a double reſtriction upon the owners reſiding within 


a certain diſtance of London; but that was becauſe it could 
be no hardſhip upon them to enter their names and places 
of abode with the commiſſioncrs as it might on ſuch as re- 
ſided at a greater diſtance; and from being cloſe to the ſpot, 
their carriages were more likely to come into thoſe places 
where the miſchief could happen. 


The defendant is therefore guilty of that omiſſion which is 
culpable in a perſon net reſiding within five miles of Temple- 
bar. The Court will conſequently ſupport the conviction, 


although the information charges him with not having en- 
| tered his name and place of abode with the commiſſioners 


for licenſing hackney-coaches, and he is not liable to any 
forfeiture for it; becauſe there is but one penalty adjudged, 
and he has committed an aCt by which that was incurred, 


Baldwin contra.—The 24 Geo. III. is the only act which | 


relates to the preſent conviction, being againſt the owner of 
the cart. The former acts, cited on the other ſide, give a 
penalty againſt the perſon driving only. 


we — * dk. ld «a. as at 


'This | 
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This act means to refer only to ſuch owners as reſide with- 


in five miles of Temple-bar. This is evident from the doubt re- 
cited in it, which relates to owners of carts reſiding out of the 


bills of mortality, although in places adjoining to London, Weft- 
minſter, and Southwark, and which thus points out the objects 
of the Legiſlature's contemplation. In the enacting part, no 
diſtinction whatever is made between aſſixing the name and 
number, and entering the name and place of abode ; ſo if one 
be not neceſſary as is conceded, the other cannot. 


The clauſe that inflicts the penalty for not doing ſo, refers 
equally to both. It ſtates, that in caſe of neglect or refuſal 


49 


1792. 
—— 
The Kine 

- ga 
J. PW II ZT. 


to make ſuch entry, or affix ſuch number, the “ owner or 


« driver of ſuch cart fo reſiding and driven” within five miles of 
Temple-bar, ſhall be ſubje& to the penalties, c. To make 


driven, within the limits 3 


The act ſtates the object of affixing the name and number 
in ſome conſpicuous part of the carriage to be, that the driver 


| the owner guilty therefore, the plain conſtruction of the 
words requires that he ſhould both reſide, and the cart be 


may be more calily convicted of any offence or diſorder he 


ſhall commit. 


Both are made of equal importance. But where is the 
owner to get a number for his cart, except at the office for 
licenſing hackney-coaches? If he put on one of bis own 
chooſing, it cannot lead to any diſcovery who he is, or be of 
any uſe. The act therefore clearly meant, that perſons ſhould 
apply to the commiſſioners in one caſe as well as in the other. 
If then the Legiſlature conſidered it as an hardſhip for perſons 


_ reſiding at a diſtance to apply to the commiſſioners, (as is 
ſtated by the counſel for the proſecution, ) they could not 


intend that they ſhould apply to them for a number, any 
more than that they ſhould enter their name. If they had 
not this in contemplation, the reaſon aſſigned for making 

E. a dif- 
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a different regulation with reſpect to perſons reſiding within 


five miles of London, and beyond it, is done away. 
The KING 1 | | 


There is no other line drawn by the act, except that of 
reſidence within five miles of London. If therefore the pre- 


ent defendant be liable, owners of carts who reſide in Corn- 


wall or Devonſbire muſt have their names and places of abode 
regiſtered with the commiſſioners, and obtain numbers from 
them. If they do not, they will incur the penalties of the 


act if their carts ſhould ever come to London, which is an 


inconvenience to which the Legiſlature could never intend to 
ſubject the remote parts of the kingdom. 


But even if the not putting up the name and number be 


an offence in perſons reſiding beyond the limits of five miles, 


around the metropolis, yet it is admitted that the defendant 


need not have his name and place of abode regiſtered. The 
conviction is conſequently bad; for the information charges 


him with both, and the judgment is upon the whole charge; 
one ground whereof is evidently erroneous, | 


Lord Kenyon, C. J.— This ſection of the act of 24 Geo. III. 
is extremely inaccurately penned : I have had ſome doubts 
upon its import; but I am now of opinion that none of its 
penalties affect the preſent defendant. 


The 28 Ces. II. affects fuch perſons only as drive carts 
within the cities of London and Weſtminſter, the borough of 
Southwark, and other ſtreets within the bills of mortality. 
It requires that the name of the owner and number of the 
cart ſhall be inſcribed on ſome conſpicuous part of it, and that 
the owners reſiding within thoſe limits ſhall enter their names 
with the commiſſioners of hackney-coaches. The numbers 
which the former ſection of the act requires to be placed on 
the cart can only be received from thoſe commiſſioners, ang 
they go on in 2 regular R 


13 | 1 5 The 
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The Legiflature afterwards, by the 24 G. III. wiſhed to 
give theſe regulations a wider extent to places within five miles 
of Temple-bar, although they are without the bills of morta- 
lity. The words of enactment in this ſtatute are moſt ge- 
neral, “ rhat no perſons whatſoever ſhall drive any cart within 
« five miles of Temple- bar, without the name and place of 
« abode of the owner be regiſtered with the commiſſioners 
« for licenſing hackney-coaches, and the name and number 


1792. 


The Kine 


D. 
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« of his cart painted upon ſome conſpicuous part of it.” Had 


it ſtopped there, however inconvenient ſuch a conſtruction 
muſt be to perſons reſiding remote from the capital, yet we 


muſt have ſaid the law is ſo written, and it affects all perſons 


equally whoſe carts happen to come within theſe limits. But 


going on further, we find words which ſeem aukwardly to 
reſtrain theſe regulations to perſons reſiding within five miles 
of Temple-bar ; for it adds, “that the owner of ſuch cart, 


« &c. fo reſiding and driven within five miles of Temple-bar, 
« ſhall incur penalties for ſuch neglect.“ By which it ap- 
pears to me to mean that the penalty ſhould be inflicted only 
where the owner reſides, and the cart is driven within thoſe 
limits. 


The evidence upon which this conviction is made ſtates, 
that the defendant was reſident more than five miles from 
Temple-bar ; the authority of the juſtice has therefore ex- 
tended beyond thoſe limits which the Legiſlature preſcribed 
to it, and the conviction mult be quaſhed. 


Aſbkurſt, J. From zeading the firſt part of the clauſe in 


queſtion, one would think that the Legiſlature meant to ex- 
tend the remedy pointed out by this act, to all carts coming 
within a certain diſtance of London. The injury is the ſame, 


whether the owner reſides within five miles of Temple-bar, or 


further off; and it is almoſt as likely to happen by means 
of the number of carts which come daily to the capital from 
2 much greater diſtance than what is limited by the ſtatute, 

1 x E 2 | But 
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Buller, J. and Grgſe, J. abſent. 
. | Convidion quaſhed, 


END OF HILARY TERM. 


ARGUED AND DETERMINED 


1N THE 


' COURT of KING'S BENCH, 


I * 


EASTER TERM 
32 GEORGE III. 


The KINO againff The Juſtices of Leeds. 


1798: 
Wedneſday, 


HE 17 Geo, III. c. 56. gives a power to two juſtices, of April 25. 
convieting any perſon · in a ſum not leſs than 20/., or 17 Geo. III. 


more than 40/;, for the firſt offence, for receiving mate- 


rials uſed in the woollen and ſeveral other manufactures, 


from any perſon known by the receiver to be 0 in 
ſuch mauufactures. 


The 20th ſection gives an appeal from this conviction 
to the quarter ſeſſions, adding, And the ſaid juſtices are 
« hereby required to make known to ſuch perſon, at the 
© time of ſuch conviction, his or her right to appeal to the 
« next general, or general quarter ſeſſions of the peace, to 
ee be holden for the county, c. where ſuch conviction has 
« been made, (ſuch perſon at the time of ſuch conviction 
giving to ſuch juſtices notice in writing of his or her in- 
« tention to appeal,) and alſo entering into a recognizance 


c. 56. allows 
a party con- 
victed under 
it, an appeal 
to the quar- 


ter ſeſſions, 


Provided he 
gives the juſ- 
tices who 
convict a no- 
tice of it in 
writing, and 
enters into a 
recognizance 
to try, Q.; 
and it re- 
quires the 
magiſtrates 


to inform 


him of ſuch 


at the time of ſuch notice, with ſufficient ſureties, condi» right to ap- 


peal. If they 


uke his recognizance, and do not inform him that the notice ought to be in WIIt- 


ing, the ſeflions mult receive the appeal, though it be not ſo. 
E 3 « tioned. 
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juſtices informed him of his right to appeal, and that he 


and hear this appeal. 


. the Weſt-Riding of Yorkſhire (a). 


the ſake of the magiſtrates; and that if they conceived a ver- 
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tc tioned to try ſuch appeal, to abide the judgment of, and 
& to pay ſuch coſts as ſhall be awarded by, the juſtices at ſuch 
« ſeſſions.” And the juſtices at ſeſſions are required, upon 
« que proof made of ſuch notice of appeal, either by the 
« acknawledgment of the juſtices to whom the ſame ſhall be 
de given, or otherwiſe, to hear and determine the matter of 


« the appeal,” c. 
One Coates having been convicted under this act, the 


muſt enter into a recognizance to proſecute it. This he ſaid 
he would do; and immediately executed the recognizance, 


but gave no notice in writing, nor was he told that it was 
neceſlary. | 


When the matter came before the quarter ſeſſions, they 
were of opinion, that the defendant through this neglect had 
not complicd with the conditions of the ſtatute, which gave 
them power to entertain the appeal, and reſuſed to receive 
it, although the magiſtrates who convicted the defendant, 
who were then preſent, declared that they had conceived, at 
the time he gave the verbal notice, that it was ſufficient. 


Mood had obtained in the laſt term, a rule to ſhew cauſe 
why a mandamus ſhould not iſſue, directing them to receive 


J. Heywacd now ſhewed for cauſe againſt the rule, that the 
ſtatute expreſsly required a notice in writing to the juſtices 
convicting, as one of the requiſites to found the juriſdiction 
of the Seſſions. He cited The King againſt 2b Fuſtices of 


Word contra, inſiſted that this notice was introduced ſor 


Ea 


(a) 3 Term Ref. 776. 
| | bal 


_ miſlead him; for they took his recognizance to proſecute this 
appeal, which they had no authority to do, and which was 
void, if the notice without being written was not good. 
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bal one, together with the entry into a recognizance, to be 
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ſufficient, they might wave the deſect of its not being writ- rnd 


ten. If a notice in writing be abſolutely neceſſary, the act 


of it, and he is not to be deprived of the benefit of an appeal 
from their own deciſion, by their own negligence. 


Lord Kenyon, C. J.— The act requires of the juſtices con- 
victing, to make known to the party his right to appeal. In 
this it is implied, that they ſhould tell him all thoſe circum- 


ſtances which are required by the ſtatute to make it valid. 
They ſhould have told him therefore that his notice muſt have 
been in writing. But inſtead of complying with the act, in 
giving him the neceſſary information, their conduct tended to 


There is 2 great difference between the caſe cited and the 
preſent. The act there makes no proviſion for the informa- 


tion of the party convicted, but ſuppoſes him acquainted with 


the forms he muſt go through to entitle him to an appeal. 


Here it ſuppoſes him ignorant of his right to do it, and re- 


quires that he ſhould be informed of it. 
Rule abſolute. 


The Fe 


makes it the duty of the juſtices to inform the defendant The Juſtices 


of Leeds. 
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May 2. 
The quarter 
ſeſſions may 
apply the 
county ſtock 
to conteſt the 
legality of a 
fine impoſed 
on the county 
for not re- 
pairiog its 
gaol. 


Saturday, 
January 28. 
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The KINO againſt the Inhabitants of Eſer. 


T the aſſizes held at Chelmsford, for the county of Eſſex, I 
1789, Lord Loughborough, being one of the judges of 
aſſize, laid a fine of 5000. upon the oy for neglecting to 
repair the n. gaol. 


This Bins having been eſtreated into the Exchequer, the 
magiſtrates of the county conteſted its legality z and for the 
purpoſe of defraying the expences incident to the ſuit, made 
the following order at their court of quarter ſeſſions : 


( Tt is ordered by this Court, that the further ſum of 1 col. 


ce be advanced by the treaſurer of this county to William 


% Hullecł eſquire, clerk of the peace for the ſaid county, on 


« account of the expences of defending the inhabitants of 
« the ſaid county from the fine impoſed on them by Lord 
« Loughborough, ſubject to the diſcuſſion of any right that 


x06 the wars has to diſpute the payment of ſuch money.” 


This order had bow removed into this court by certiorari 
in the lall 1 term. 


TY When Bearcreft obtained a rule to ſhew cauſe why the | 


writ ſhould not be quaſhed quia improvidè emanavit, he 
moved it on two grounds: — iſt, That, by 12 Ges. II. c. 29. 
fect. 21. no writ of certiorari to remove any rates made in 
« purſuance of this act, or to remove any orders or other 


% proceedings taken or made by the ſaid reſpeCtive general 


te or quarter ſeſſions touching ſuch rates, ſhall be taken out 


or granted, but upon motion to be made ſome time in the 


« firſt week of the next term after the time for appealing 
« from ſuch rates or orders is expired,” The time for ap- 
pealing againſl thoſe rates or orders is limited, by the 12th 

alen 
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fection of the act, to the next general or quarter ſeſſions 
after the rate is made. This certiorari therefore not having 
been applied for within the time preſcribed, the party comes 
now too late. 2dly, That this is not a judicial order of the 
juſtices, and therefore not the ſubject of a certiorari at all (1). 


Erſkine and Bower ſhewed cauſe againſt the rule. They 
inſiſted, in reſpect to the firſt point, that this act of parlia- 
ment does not limit any time in which a certiorari may be 


applied for to remove an order like the preſent. The limit- 


ation mentioned in ſection 21ſt is confined merely to caſes 
where the rate is exceſſive and unequal. This appears from 
its referring to the time for lodging an appeal given to the 
overſeers of an over-rated pariſh. It reſtrains the granting 
the certiorari only where the proceedings and orders to be 
removed by it are © touching the rates. 


But the order now removed is not touching a rate, but 
touching the public ſtock, as the money when collected by 


the high conſtables, and paid into the treaſurer's hands, is 


expreſsly directed to be called by this act. 


It would be hizhly abſurd to ſuppoſe the Legiſlature ſhould 


make a reſtriction in the time for removing an order con- 
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cerning the application of the county money, as this is, to de- 


pend upon the time when an appeal is to be made againſt an 
exceſhye rate; becauſe the juſtices may not have proceeded 
to appropriate any part of it to illegal. purpoſes, until a pe- 
riod long ſubſequent to that when the rate was made, and the 


time for F appealing againſt it had Expired. 


on the Se point, they argued, that this is an fi done 


by the Court of quarter ſeſſions, and that this Court has a 


—_— a — 


— Anm a — = — 
— 


(1) Vid. Rex v. Edward Prof Lleyd eſquire, CALD. 309. ; 
and Rex v. Lediard, SAYER, 6. 


ſuper- 


* 


CASES m EASTER TERM 


ſuperintending power over all acts of courts of inferior juriſ- 


diction, and will grant this writ in all caſes where the act done 


is not completely miniſterial, if there be juſt ground to believe 
that the juſtices have tranſgreſſed the limits affixed to their 


authority. They cited as inſtances analogous to the preſent, 
' The King againſt the Inhabitants of Glamorganſbire (a), where 


a certiorari was granted to remove certain orders made by 


Juſtices of the peace for repairing Cardiffe Bridge, by virtue 


of an act of 23. Eliz. c. 11,—The Queen againſt White (b), 
to remove an order of ſeſſions made for removing an high 


conſtable >The King againſt the Inhabitants of St. Andrew's, 


Heolborn, and St. George the Martyr (c), where, although the 


2 William & Mary (d) makes an appeal to the quarter ſeſ- 
fions final; yet this writ was granted, becauſe the juſtices 


had exceeded their power by making a new ſcavengers rate. 


Weane/aay, 
Mey 2. 


They alſo cited The King v. Plowright and others (e): the 
caſe of The Commiſſioners of Sewers fer Yorkſhire (F), and 
the opinion of Hawkins, in his Pleas of the Crown (g). 


On this argument the Court ſeemed to incline to the opi- _ 
nion that the writ lay; and Bearcreft informed the Court a 


few days after, that he abandoned his motion. 


A rule having been obtained to ſhew cauſe why the order 


of ſeſſions ſhould not be quaſhed; when it came on to be diſ- 
cuſſed, the Court propoſed that the parties ihould conſent to 
inſert in the order the words, © for negleCting to repair the 


“ county gaol,” that the queſtion between them might be 


— before _ Court. 


The counſel on both ſides conſenting ; 


. —— es 


* 


(a) 1 Ld. Raym. 580. 1 Salk. 146, (3) 1 Salk. 150, 
(c) 3 Burr. 1453, | (4) Stat. 2. c. 28, (e) 3 Mod. 94. 
(f) 1 Str. 609. (2) C. 76. ſ. 80. | Ot” 
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| Bearcreft and Wood againſt the rule, ſtated the validity of 1792. 


the order to depend upon this queſtion, Whether the juſ- 
tices in their quarter ſeſſions could not legally appropriate 
part of the public ſtock of the county to the purpoſes men- 


—— 
The King 
The Inhabit. 


tioned in it ? That this depended principally on the con- ants of Z/ex. 


| ſtruction of the 6th ſection of the 12 Geo. II. c. 29. which 


| was an act to conſolidate the various rates impoſed by former 


acts of parliament for different purpoſes, and to enable the 


Juſtices at their general quarter ſeſſions to make one general 
rate to anſwer them all. 


That ſection, after ſtating that the money collected by | 


this rate, and paid into the treaſurer's hands, ſhould be 
deemed the county ſtock, goes on to enact, And the ſaid 
s treafurer or treaſurers ſhall and are hereby required to pay 
« ſo much of the money in their hands, to ſuch perſon or 
ce perſons as the ſaid juſtices at their reſpective general quar- 
« ter ſeſſions, or the greater part of them then and there aſ- 
« ſembled, ſhall, by their orders, from time to time direct 
« and appoint, for the uſes and purpoſes of the ſaid recited 
&« act, and for any other uſes and purpoſes to which the public 
e flock of any county, riding, &C. is or ſhall be applicable by 


te . 


From this laſt clauſe it is plain, that the Legiſlature de- 


ſigned the public ſtock ſhould be applied to defray other ex- 
pences beſides thoſe mentioned in the aQs of parliament 
which are recited in the preſent ſtatute, ſince otherwiſe the 
words, “ for any other uſes,” Sc. would be nugatory. If 
it can be applied to other uſes, there are none to which it 
can be more properly applied than that to which it is at pre- 
ſent directed; for if this fine be levied, it muſt be defrayed 
out of the county ſtock. It is therefore applying this fund 
to reſiſt a ſine which they conceive to be illegal, and thus pro- 
tect it from an impoſition which would materially diminiſh it. 
If this fine were to be levied upon any individual inhabit- 
ant of the county, he would have a right to a contribu- 
tion 
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tion from all the reſt of its inhabitants · This muſt be ef. 


— fected by a rate, which he would be entitled to have made, 


upon which the quota of each inhabitant would be ſo minute 
that it could hardly be collected. But the very object of 
paſſing the 12 Geo. II, which conſolidated the different 
rates, is ſtated in the preamble to be, that they were ſo 
minute that they could not be collected ſeparately by an 
equal pound rate. Such a rate therefore falls directly with- 


in the reaſon for which the act paſſed, and muſt be ſuppoſed 


one of the * other purpoſes” to which the public ſtock may 


v 


The magiſtrates have applied the county ſtock to other 


purpoſes than thoſe mentioned in the various acts recited 


in the 12 Geo. II. as for proſecuting perſons guilty of gro/+ 


miſdemeanours, and their right to do it has never been queſ- 


tioned. 


Erſkine and Bower contended in > ert of the rule, that 


che part of the 6th ſection (cited on the other ſide) was to be 
explained by, and conſtrued ſo as to be conſiſtent with, the 


reſt of the act. The 1ſt ſection gives the juſtices a power 


to make a general rate for ſuch ſums only as they “ ſhall 
« think ſufficient to anſwer all and every the ends and pur- 
ve poſes of the before recited acts, inſtead and in lieu of the 
« ſeveral diſtin rates directed _— to be made, levied, 


10 and collected. 


It is conceded that this is not one of the purpoſes ſor 
which the former acts gave a power to levy a rate; it cannot 


therefore be within that of the 12 Geo. II. the ſole ſcope of 


which was to conſolidate theſe diſtinct rates, and to give "Y 
nn one in lieu of them. | 


7 But ſuppoſing that theſe words of the act arc not to be con- 
ſtrued ſo ſtritly, ſtill it is incumbent upon the counſel for 


the magiſtrates to ſhew, either from ſome act of parliament, 
| | | or 
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or from eſtabliſhed uſage, that zhir is one of thoſe other pur- 
poſes to which the county ſtock may be applied; whereas the 
_ firſt is not pretended, and the ſecond they have given no in- 


ſtance of, nor cited even a dictum to ſupport it. The only 


one which they have cited as being ſimilar, makes in fact 
againſt them, for the magiſtrates have no right to appropriate 
the county money to the purpoſe of proſecuting miſde- 
meanours (2). | 


Neither are the words, © for any other purpoſes to which 


« it is applicable by law,” nugatory, although the ſtock 


ſhould not be conſidered as applicable to the preſent one 


fince expences of profecuting felons, which they are to pay 


out of it by virtue of different acts of n are ſuffi-. 
cient to ſatisfy this clauſe. 


Lord Kenyon, C. J.—If the queſtion in the preſent caſe 


was, Whether the magiſtrates of a county could arbitrarily 
impoſe taxes upon it? one anſwer could only have been 
given, — that they had no ſuch power. But the queſtion is 
here, Whether by any expreſs law, or by precedent and long 
uſe, they are entitled to expend money from the public ſtock, 


for purpoſes ſimilar to thoſe to which the order beiore us ap- 


Plies it. If it be found that their right to do this is eſtabliſhed 
by either, in a caſe which cannot be diſtinguiſhed in principle 
from the preſent, it will be ſufficient. 


Long anterior to the ſtatutes alluded to in the preſent 
argument, ſeveral duties were impoſed on counties, ſuch 
was that which obliged them to the repair of bridges. 
Both the common and the ſtatute law, when they permit 
perſons to impute to theſe counties a negleQ of ſuch duties, 


* 4 


(2) That they have no loch power, vid. Pink v. Savin. 


Salk, 605. 2 Lord Raym. 871. ; which ſeems alſo to be a cſe 
in point, that a certiorari will lie to remove an order, directing 
the appropriation of part of the county ſtock, 


or 
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or empower them to impoſe fines for not performing them, 
neceſſarily ſuppoſe and imply, that the perſons ſo acting 
may be wrong, ſince infallibility is a gift to no man. Either 
therefore the county muſt ſubmit to this wrong, - or it muſt 
be permitted to defend itſelf, Inſtances have not been un- 
common, of indictments for not repairing bridges, and of 
diſputes between conterminous counties, to which of them 
the duty of repair belonged. Trials have been had on theſe 


points, which could not be done without great expence, 


and that expence was defrayed out of the county rates. 


It is true no act of parliament is to be found which pre- 
ſcribes this; but the general opinion of its reaſonableneſs, 


and the neceſſity for it, have gffabliſbed it as an uſage which 


muſt be ſupported. I do not mean to rely upon the maxim 


communis error facit jus, but unbroken uſage is that whieh 


conſtitutes the common law. 


Another caſe ſimilar to the preſent, and which happens 
at leaſt four times a-year in almoſt every county in Eng- 
land, is that of appeals againſt orders of removal. The 43d 


of Elia. has given power to pariſhes, and the 13th and 14th 


of Charles II. to townſhips, to raiſe public ſtocks to defray 
the expences of the poor. Ever ſince the time when the 
ſame ſtatute of Charles raiſed the queſtions of ſettlement 
attended with ſo much expence, the pariſh officers have 
conſtantly paid the coſts of theſe litigations out of this 
pariſh ſtock. The propriety of this never has been con- 
troyerted, and yet there is no clauſe in the ſtatute that au- 
choriſes it. 1 | 


I give my opinion therefore on this plain principle, that 
where a duty is impoſed upon a county, and where coſts 


may fairly ariſe in conteſting the power to, or propriety | 
of enforcing that duty, it neceſſarily implies a right to de- 


fray the expences of the conteſt out of the county ſtock, 


by thoſe who have the direction and ſuperintendence of it. 


 Aſoburſty 
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 Aſbburft, J.—Where any thing has been done by the ma- 
giſtrates of a county acting as ſuch, whether it be right 


or wrong, yet if it be done bond fide, and with a view to 
the public advantage, the expences attending it ought in 
equity to be paid by the county. 'The inftance taken from 
the poor laws is preciſely ſimilar, and the principle of it ap- 
plies fully to the preſent caſe. The 43d of Elia. empowers 
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the overſeers to provide a ſtock for the ſupport of the poor. 


A ſubſequent ſtatute has given riſe to diſputes concerning 


the places where paupers are ſettled. The act thexefors : 


which creates the ſtock makes no proviſion for the payment 


of expences attendant on ſuch queſtions, and gives no e 


preſs power that they ſhould be paid out of it. But the 


uſage has conſtantly been to defray them out of this fund, 
and there is no caſe where the right to do it has ever been 
diſputed z becauſe theſe litigations were an expence en- 
tailed on the pariſh, in conſequence of eſtabliſhing ſettle- 
ments; and their object is to defend the parith ſtock from 
burthens which would otherwiſe fall on them unjuſtly. 
The 12 Geo. II. alſo had it immediately within its contem- 
plation, that the county ſtock ſhould be applied to other 
purpoſes than thoſe in the ſtatutes it recites; for it ſays 
that it ſhall be applied « to ſuch other purpoſes as the 
county ſtock is or ſhall be applicable by law,” and there 
are none. to which it can be applied more conſiſtently with 
law and reaſon than to the preſent one. 


Buller, J.— Whether this caſe be conſidered on its ana- 


logy to other caſes at common law, or on the words of the 
ſtatute itſelf, I am of opinion that this order is correct, and 
muſt be ſupported. The analogy is exact between the pre- 
ſent caſe and that relative to the reparation of bridges. If 
all the expences incurred by diſputing, whether a bridge is 
to be repaired by one county or another, were to be de- 
frayed by the ſeveral conteſting counties out of their public 
ſtock, prior to the 12 Geo. II. let us ſee how the queſ- 
tion ſtands upon the act itfelf, —It recites amongſt ſeveral 

other 


A 
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. adds, two e to the repair of bridges () and one 
for the purpoſe of building and repairing county gaols (i); 
for each of which a ſeveral rate had been impoſed by theſe 


The Inhabit- ſtatutes. It enacts, that one general rate ſhall be levied in 


ants of Eſſex. 


their ſtead; and directs that it ſhall be applied to the 
ſpecific purpoſes pointed out by the various acts it recites, 
as well as to ſuch other uſes as the county ſtock is ap- 


plicable by law. If therefore the ancient rate was to de- 


| fray the expences of any litigation relative to the repairs 


of bridges, the preſent one is equally liable, although the 


act mentions nothing expreſsly except the repairs. Then 
if this be the meaning of the clauſe concerning bridges, 
it will be impoſſible to put a narrower conſtruction upon 
that part of it which relates to the repair of * 


In my opinion the true „ of the act is, that 
all expences are to be diſburſed from the county ſtock which 


_ ariſe fairly out of any circumſtance or queſtion concerning 


thoſe ſubjects which are mentioned in the ſtatute. If this 


be not ſo, ſee how dangerous the ſituation of acting magiſ- 
trates would be. 


They have by one act (4) a power to purchaſe pieces of 


land which adjoin to county bridges, and which are to be 


paid for out of the rate raiſed by virtue of the preſent 
ſtatute ;z—this in ſtrictneſs means no more than the money 
agreed to be given for the land. But there are other ex- 
pences neceſſarily incident to the purchaſe, ſuch as peruſing 
an abſtract of the title, oe. which muſt be conſidered as 
included in it alſo. 


To go a ſtep further. —Suppoſe a litigation to Ake con- 
cerning the validity of the title, and a ſuit in chancery to 


be inſtituted againſt the magiſtrates, are not the expences 


_ 2 „— —_—. 


0) 22 Hen. 8. c. 3 4 . 1. c. 18. 
(i) 11 and 12 C. 3. c. 9. (4). 14 Ce. 2. c. 33. J. 1. 
| of 
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of that ſuit which they are engaged in, by acting for the 1792. 
advantage of the county, to be defrayed by the county? wo —— 
| = # | - The KINO 
Even independent of this, it is a plain principle of com- The ie 
mon ſenſe, that a county when attacked muſt be allowed ts of E/ex. 
to defend itſelf ; and both the means, the expence, and 
propriety of that defence, muſt be left to the magiſtrates 
of the county, on a ſubject of which they have the entire 
management. L 


Groſe, ].—Same opinion. 


Order affirmed. 
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1792: The Kino againſt the Inhabitants of Stojfold. 


deere. O32 of two juſtices removing the pauper, his wife, 
ed by wo and eight children, from Sz27fo/d to Chilvers, quaſhed, 


Juſtices apart ſubject to the opinion of the Court of w_ 8 Bench on the 
from each | 5 


or one following caſe, 
of them not 


_ N The pauper, M. Shaw, was born at Szetfold in 1741; his 
only void- father (who died about twenty years ago) was, at the time 
able. of his ſon's birth, and continued until he died, ſettled at 
| Chilvers-Coton, The pauper has acquired no ſettlement in 
his own right, except as follows.—'Che pauper was removed 
in 1776, with his wife and children, (none of whom, nor any 
5 of the other children named in the preſent order, have gained 
any ſettlement in their own right,) from Sandon in the county 
of Hertford, under an order of removal in the uſual form, to 
Stoifold. The parith officers of Sandon took this order and 
the paupers immediately to Soffeld, and there delivered them 
with the order to the pariſh oſſicers of Sorfo/d, by whom 
they were received, and againſt that order there was no ap- 
peal. The pauper with his family has ever ſince till the 
preſent removal occaſionally reſided in, and been relieved by, 
the pariſh of $7:7/o/d. It was then proved on the part of the 
reſpondents, after hearing counſel for the appellants, who 
objected to the evidence as inadmiſſible, but which objection | 
was over-ruled by the Court, that the order of removal from 
Sandon to Stotfold, and the examination on which that order 
was founded, were in fact ſigned and taken by the two juſ- 
tices ſeparately, and not in the preſence of each other; and 
one of the juſtices, though a magiſtrate for the county of 
Hertford, took the examination and ſigned the order at his 
own houſe, ſituate at that part of the town of Royſton which 


is in the m_ of Cambridge ; Royſton _ ſituated, part — 
6 within 
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within the county of Cambridge, and part within that of 1792. 


| 4 The KING 
This caſe Was argued laſt term. : The In babit. 


ants of Stot- 
Bearcreft and 8 were deſired to begin, in eren of Veld. 


their rule to quafh the order of ſeſſions. | . 3 


They admitted, that an order was concluſive if it was not 
appealed againſt to the quarter ſeſſions, but they inſiſted that 
there was none here to appeal againſt. That which pur- 

ported to be one is an abſolute nullity, one of the juſtices 
who ſigned it being out of the county when he did fo. He 

had no juriſdiction, and it might as well have been ſigned by 
a perſon not in the commiſſion for the county as by him. 
15 Vin. Abr. 11. D 2. The pariſh therefore not only are not 
concluded by not appealing from it, but in fact they could 
not appeal againſt it. This is laid down by Lord Mansfield, 
in The King v. Fliſher and another (a):—© There can be no 
« appeal to the quarter ſeſſions from the acts of perſons 
8 calling themſelves juſtices, and who are not ſo. If per- 
« ſons exerciſe a juriſdiction who are not entitled, the whole 
« is a nullity, and the party aimed at need not pay any re- 

“ gard to it.” So in The King againſt the Inhabitants of 
Swalcliffe (5), the pariſh of Whitechurch was held not con- 
cluded by an order of removal to the townſhip of Aſcott 
(which was within it), although unappealed from. Lord 
Mansfield. — t As to the removal to Aſcott, it was no reaſon 
« for an appeal; it was in truth no removal at all; it was a 
« mere nullity ; they might as well have removed to a pri- 
© vate houſe.” 
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With reſpect to an objection which may be made on 
the other ſide, that this order is good upon the face of 


1— cet 


© 
_— 


(c) Cald, 135. (0) Ibid, 248. 
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The order in the King and Swalcliffe, which was held to 
be a nullity, was alſo gocd upon the face of it, and the pariſh 
was permitted to reſort to extrinſic evidence to prove the defect. 
So in Milrard againſt Caſin in C. B. (c), which was an action 
of replevin for a diſtreſs taken for a poor's rate; the objection 


to the rate (which had been confirmed on appeal to the quar- 


ter ſeſſions) was, that the plaintiff did not occupy the land 
for which he was aſſeſſed. Here the rate was good upon the 
face of it, and the party muſt have reſorted to extrinſic cir- 


cumſtances, to prove that he was not the occupier z but the 


Court held, that the action would lie, for © the adjudication 
« of the ſeſſions was not final, as the juſtices were not with- 
« in their juriſdiction ; ſince all that related to the aſſeſſ- 
« ment of lands not in the occupation of the plaintiff, was 


b coram non judice. The juſtices therein exceeded their ju- 


« riſdiction, and their determination is a nullity.” This 


caſe therefore proves, that an order made without juriſdiction, 


cannot be rendered concluſive by not being appealed from ; 
ſince, if there had been an appeal, the confirmation of the 
ſeſſions would have been a nullity. 


They contended further, that the examination and removal 


of a pauper was a judicial act, which ſhould be done by the 


two juſtices in the preſence of each other; whereas it 1s 


found by the caſe that they did it ſeparately. 


With reſpect to arguments from inconvenience, there are 
none, except that on their ſide, of maintaihing a pauper for 


| fifteen years, whom they were under no obligation to ſup- 


port. 


(c) 2 Black, 1330, 
| Wilſn, 


- >» 
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' Wilfen, Garrow, and W illis, contra, argued: —It is an 


univerſal rule, that an order of removal unappealed from is 


concluſive. 


Ihe object of the Legiſlature in giving appeals, was to have 


4 


1792. 
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all the complaints relative to ſettlements determined ſpeedily foils. 


before a domeſtic tribunal, which would be fruſtrated if the 
diſtinction now ſet up is held valid; Gor ths pt 
whom the pauper is legally ſettled, has only to lie by, until the 


witneſſes on whoſe evidence the removal was made are dead, 


and then get the order quaſhed for a defect in form; whereas, 


if they muſt come forward with it in an appeal, a new order 


perfectly formal may be obtained, and the caſe decided on 


its real merits. 


But it is contended that this is a mere nullity, and there- 
fore not the ſubject of an appeal. 


The preſent order is good on the face of it, and was merely 


voidable, in conſequence of one of the juſtices who ſigned it 


being out of the county at that time. When the pariſh there- 
fore neglected to appeal, they waved their objection to this 
informality, admitted the juriſdiction of the magiſtrates to 
make it, and receiving the pauper under it, are eſtopped 
from denying its validity now. The evidence relating to the 
place where the order was ſigned, . ſhould not have been ad- 


mitted; for it is dangerous to invalidate a record by parol 


teſtimony, which the oppoſite party, relying upon the or- 
der as concluſive, cannot come prepared to meet. Orders 
which have a defect upon the face of them, are alſo 
null; and it would be much more rational to determine, 
that they ſhould be exempt from the neceſſity of an appeal, 


as not requiring extrinſic evidence to point out their de- 
fects; yet they have always been determined on appeal, 


and a pariſh by not appenting againſt them would be con- 
cluded. | „ | e * 4 


F 3 | | Thus, 
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1792. Thus, if the county be mentioned only in the margin, and 
k_—_——— no words in the body of the order referring to it (d), not 
1 qrioag s ſaid to be made “ on complaint,” Rex v. Hareby (e); not 
The Iahabit- ſtated as a © complaint by the churchwardens,” Rex v. 
fola 8 . gon Rivers (J); when it does not ſtate the perſons 

maagking the order © to be juſtices of the peace,” Rex v. 
Uplin (g); nor © of or for the county,” Rex v. Dobyn (J), 
it would be too much to ſay, that in every one of theſe 
caſes the Court of quarter ſeſſions, and even this Court, 
were occupying themſelves upon ſubjects which were en- 
tirely uſeleſs. 5 


Ass to the caſes cited In The King v. Fliſber (i), the queſ- 
tion was, Whether the appellants had not concluded them- 
ſelves, from denying juriſdiction in the juſtices who made the 

order? In The King and Swalcliffe (t), the removal was to 3 
place that did not maintain its poor, and which had no over- 

ſcers; the order was therefore directed to no one who could 

appeal. But in The King v. Kirkby Stephen (I), it was held, 
where an order was directed to the officers of the pariſh, 
that a townſhip within it maintaining its own poor, to whom 
the pauper was brought, was concluded by not appealing. 
The caſe of Milward and Cuffin (m), it is difficult to reconcile 
 awith former deciſrons; but Lord C. J. De Grey was abſent. 

The queſtion, Whether Milward was occupier of the lands 

rated? was clearly within the juriſdiction of the ſeſſions, and 

therefore not controvertible in an action. This was held in 

a caſe at Huntingdon, before Mr. Juſtice Buller (n). Treſpaſs 

for taking diſtreſs ſor a poor's rate. The point was, whether : 


4 
* — — 23 
x * * 


0% Se c. 151. 2 f c. 182. % Andr. 361. 


(f) 2 Salk. 492. I) Se. c. 27. (% Salk. 474. 
(i) Cald. 135. (4) Cald. 248. (1) Bott. by Conſt. 


2 vol. 799. pl. 748. (n) 2 Black, 1330. (n) Kettle 
and An, v. Walton; Lent Aſſizes 1780. | 
. . : the 
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the plaintiffs who were rated were joint occupiers? and held 1 792. 

that it was a queſtion for the ſeſſions, and 1 not to be ous — — 

into in that action. | "ons * 

| | _ Thelnhabit- 

In reſpect to the ſecond objeCtion, that the juſtices did not _ of Ster- 

examine the paupers together, it is liable in a degree till 7. | 

greater to all thoſe inconveniences which affect the firſt, and 

evidence of it ſhould not have been received at the ſeſ- 

fions. On account of the inconvenience of juſtices meeting 

for the purpoſe, moſt orders are ſigned and examinations 

taken ſeparately; and if they were therefore to be conſidered 

as null, there would ſcarce be an order at preſent in the 


kingdom concluſive. 


The Court being moved this day for their opinion, Wu 2 
Lord Kenyon, C. J.— I have conſidered this caſe care- 

fully, but not expecting that it would come on to-day, 

I am not prepared to go through the caſes cited, and 

ſtate the diſtinction between them, as I had intended. 

The queſtion is ſimply, Whether the original order of re- 

moval to Stotfold is void, or only voidable ? We three who 

heard the argument are of opinion that it is voidable only, 

and that the pariſh is concluded by not having N 


* it. 


It would be extremely dangerous if a pariſh could, after 
ſo many years acquieſcence, have an order ſet aſide upon 
ſuch objections as are made here. A much ſtronger in- 
ſtance of the diſt inction between a void and voidable inſtru- 
ment is to be found in the ſtatute of Weſtminſter 2. ch. 1. 
which enacts, That a fine levied contrary to that act, ipſo jure 
ht nullus, which has been held to mean that it ſhall be void- 
able 188 
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1792. Greſe, J. — There is a caſe in Strange which goes the 
Th K - full length of determining, that the ſeſſions may look 
25 {N® into the authority of the juſtices t to make an order of re- 


The Inhabit- moval (9) 
ants of tot 


fold. 


L 


Order of ſeſſions aſſirmed. 


(o) Albrighton v. Shipton, 1 Str. 300. 


IN TUE LamTx-sEcoND YEAR OF GEORGE III. 


The KING againſt the Ther of T ol= 
. 


; _— juſtices made an order, removing John Hill 

from the pariſh of Puddletozun to that of Tolpuddle, 

both being in the county of Dor/et ; the ſeſſions on appeal 
confirm the order, and ſtate the following caſe. —That Jahn 
Chapman was the occupier of a farm in the pariſh of Tol- 
| puddle, part of the ſtock of which were cows, which had 
been conſtantly let out to ſome dairy-man ; and that the 
pauper rented theſe cows, being twenty in number, of the 


ſaid Chapman, under a verbal agreement, at 3/. 1os. for 


each cow per ann. The caſe went on to ſtate, that it was 
alſo agreed between the ſaid parties, that the owner of the 
cows ſhould feed and ſupport ſuch cows ; and for the feeding 
and ſupporting theſe cows in the beſt manner, ſuch cows 
Pould be depaſtured in certain lands called the cow leaze grounds, 
frem May-day to the 18th of September; and after that time 
in certain meadow grounds which are kept for that purpoſe, 
from the time the ſame are mowed ; both which grounds are 
part of the ſaid farm, and then in the occupation of the 
Taid John Chapman and when the paſture of the ſaid mea- 
dow ground was conſumed, that the cows ſhould be kept 
by Chapman in ſome other of the farm 'grounds with his 


other cattle, or to be foddered in the farm-yard with hay by 


—— 
Saturday, 


May 12. 


Rentin 


dairyof cows, 


under an 


agreement 
that theyſhall 
be fed exclu- 
ſively from 
May to Sep- 


tember in cer- 
tain lands of 


the annual 
value of 10. 


is a tenement 


within 13 
and 14 Car. 
II. and con- 
fers a ſeitle- 
ment. 


him. That the ſaid land called the cow leaze, was to be 


laid up by Chapman at Lady-day, and not fed by any other 
cattle whatſoever until May-day. That the faid F. C. 
vr not to feed any other cattle either in the cow leaze or 
meadow grounds, whilſt the ſame was fed by the cows [2 
rented by the pauper. — But that the hay of the meadow 
ground was taken by Chapman, and the cow leaze fed 
by him after the other cows had quitted them, — That 


in caſe any cow did not calve before May-day, or if 


any 


- a > ks ——— 2 K g K 
1 7 9 Marr .. * P e tbe wh as 4 - 7 


74 


1792. 


CASES N EASTER TERM 


any of them afterwards died or became barren, an allow- 


ance was to be made to the pauper; and in caſe of ſickneſs 


The Kino 


v. 
The lnhabit- 
ants of To/- 
puddle. 


among the cattle, the ſaid Chapman was, as uſual, to defray 


the expences; and that the —_ was not bound to repair 
any fences. | 


It was further agreed that the ſaid pauper ſhould have 
a dwelling-houſe on the ſaid farm, a right to feed a mare 
thereon, of keeping his pigs in the yard, and of cutting 


fuel for the uſe of the dairy; but he had no other right 


whatſoever. — That the ſaid contract continued in force 
for five years, during which time the pauper reſided in the 
faid houſe in the pariſh of To{puddle, — That ſuch are the cuſ- 


tomary terms of ſuch contracts in Derſethire. — That 


it is the common practice for tenants of farms to let 


their cows upon theſe farms, and it 1s called the let- 


ting of a dairy. 


| Bearcroft, in ſupport of the order. By the agreement 


here, certain grounds were from May-day until the 18th 


of September to be fed down by theſe cows only. It is 
therefore the letting of the fonſura, which is a tenement, 
and confers a ſettlement within the meaning of 13 .and 
14 Car. II. fe. 1. He cited the King againſt the In- 
habitants of Piddletrenthide (a), as not being diſtinguiſh- 
able from the preſent caſe. 


Milles and Bond contra ſtated, that the ſole queſtion 


in the caſe was, Whether the pauper was to be conſi- 


dered as having hired a tenement of the value of 10/. per 
aun. within the meaning of 13 and 14 Car. II.? But they 
argued that a mere ability in the pauper to pay 1o/.. an- 
nually, was not ſufficient to ſatisfy the act, although the 


(e) 3 Term Rep. 772. 
policy 


IN THE THRTY-SECOXD YEAR of GEORGE Ul. 


policy of it being to prevent vagrancy, might be fatis- 
fied thereby; becauſe the ſtatute had pointed out the 
means of aſcertaining that ability, which was to gain a ſet- 
tlement Coming to ſettle in a tenement of the yearly va- 
« ju, of rol.” The Court will therefore abide - by that 
criterion, even though there ſhould be caſes to which the 
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lav might, upon the ſame principle of policy, be extended. 


In The King and Fillonghley (b), both Aſbburſt and Buller, 


| Juſtices, were of opinion, that the very letter of the ſta- 
tute ſhould be abided by. | 


The pauper here hired no tenement. The meaning of 


that term is accurately known, as being the operative word 


in the ſtatute de Donis. Lord Coke (c) ſays, “ That all 
corporate inheritances, and all inheritances iſſuing out of 


« or exerciſable within the ſame, though they lie not in 
« tenure, are tenements, and may be entailed. But if 
« the grant be, of an inheritance merely perſonal, or to 


ee be exerciſed about chattels, and is not iſſuing out of 


land, nor concerning any land, or ſome certain place, 
© ſuch inheritance cannot be entailed, and therefore they 


any of thoſe inheritances, or concerning or annexed to 


© are no tenements.” In all the former caſes, the King v. 


Minchin-hampton (d), Rex v. Linwood (e), Rex v. Whixley (F), 
Rex v. Old Alresford (g), Rex v. Stoke (5), and the King and 


Leockerley (i). The queſtion, which was conſidered both at 


the bar and bench, was, Whether ſuch an intereſt in the ſoil 
| paſſed as to conſtitute a tenement? An intereſt like the 
pauper's is no tenement ; it could not be entailed, for it 
is no intereſt in the ſoil. The farmer continued in poſ- 


* 


— — 


(5) 1 Term Rep. 458. (c) Co. Litt. 19. b. (4) Bott. by 
Conſt. 2 vol. 145. pl. 188. Str. 874. Bor. 8. C. 346. S. C. 


(e) Bott. by Conſt. 2 vol. 148. pl. 188. Y) 1 Term Rep. 137. . 


(g) Ib. 358. (5) 2 Term Rep. 451- (i) Burr. S. C. 315. 
Lott, by Conſt. 2 vol. 148. pl. 129. Say. Rep. 21. S. C. 


ſeſſion 


76 


1792. 
—— 
The Kixs 


V. 
The Inhabit- 
ants of Tol- 


puddle, 


| CASES W EASTER TERM 


ſeſſion of the fields, the pauper had neither poſſeſſion nor 
intereſt in them. He had not even a right of entry into 
them, except for the. purpoſe of driving the cows back 
and forward. He could not maintain treſpaſs for an in- 
jury done to the land; nor bring an ejectment to recover 
poſſeſſion of it. His agreement was, a mere perſonal con- 
tract for the milk of the cows, with a proviſo for the manner 
in which they ſhould be fed. This appears from the al- 
lowance to be made to the pauper in caſe a cow became 
ſick, or died, or did not calve. If by a mortality incident 
to cattle they had all died, the farmer would have received 
nothing; which ſhews that the uſe of the cows, and not of 
the land, was the object of the contract. The excluſion of all 
other cattle from feeding on the land, was adopted only as 
the moſt certain means of providing for their being well 
fed. It is the ſame as an agreement to have the uſe of 
horſes ſor a year to be kept by the owner, to feed geeſe 
upon a particular common, to take the apples of an or- 
chard, or hops of an hop-ground, none of which are te- 
nements. | | 


The King and Locterley is exactly in point, and a ſtronger 


caſe than this; for the words are, “ let and demiſe a dairy,” 


which ſeem as if the parties meant that the ſoil ſhould 
paſs; but the Court were of opinion that this was no 
more than an agreement for the uſe of the cows, and the 
feeding of them ; that it was merely perſonal, and had no- 
thing to do with the lands. It is true the King and Piddle- 


' tremthide ſeems, in ſome degree, to contradict this caſe. 


But the Court gave their opinion on another point there, 
which will ſupport the deciſion without ſhaking the King 
and Loclerley.— That the renting of a warren of 3ol. per 
unn. conferred a ſettlement; — for that is a tenement, as 
has been determined in Kinver and Stone (4). The King 


— 
— 


— 
—— _ 
3 


| (4) 1 Str, 678. 


and 


x THE TeRTv-sEcoxD Yrar or GEORGE II. 77 


and Lockerley was decided in 1752, and has been acquieſced 1792. 

in ever ſince; and followed in Dor/etſhire, where it is moſt ———— 
3 : - The KING 

uſual to let out dairies in this manner, It ought therefore OT” 

to be ſupported now, even if the Court would have deter- The Inbabit= 

mined otherwiſe if the caſe had come new before them; . f Tcl 

for they have alweys ſaid that in ſeſſions law it is of more 

conſequence that it ſhould be fixed and determined, than 

' what the law is. This principle decided the court in the 

King and Thompſon (I), to ſupport a conviction defective in 

its form, becauſe being taken from Burn it was in common 

uſe (1). | 


Lord Kenyon, C. J.—It is much to be wiſhed that the 
opinions of the magiſtrates upon every ſubject which comes 
before them ſhould coincide with the law. I am therefore 
happy to find, that we are relieved from what has been 
preſſed upon us in the argument, that the deciſion we are 
about to give would diſturb the general opinion and prac- 
tice at the ſeſſions for this county; becauſe I ſee that both 
the quarter ſeſhons and the juſtices who made the original 
order, agree with me in the conſtruction to be put on the 

ſtatute of Charles the ſecond ; which conſtruction has ever 
been liberal, and inclining to confer ſettlements. 


In determining that the pauper gained a ſettlement in 
Tolpuddle, J find it difficult to get rid of the King v. Locter- 
ley. I will not, however, affect to take minute diſtinc- 
tions between that caſe and the preſent; it is more manful 
to ſtate at once, that I do not agree in that deciſion. In the 


P—=_ an 


** 


(/) 2 Term Rep. 18. : 


(i) Lord Kenyon ſaid, that if there was any doubt as to the 
lands where the cows, were to be excluſively fed being of 10/7. 


annual value, the caſe muſt be ſent back, But it was conceded 
that they were. | 


caſe 
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caſe of Rex v. Piddletrenthide, which came before us not 
long ago, we all four doubted concerning the law of Rex 

v. Laclerley, but mere majorum, we choſe to reſt the deter- 
mination of that caſe rather on another clear ground which 
it afforded. In the preſent caſe, I am clear that the pauper 
rented a tenement. Any thing is ſo, which is a profit ariſing 


out of land. It is not neceſſary that it ſhould be capable of 


being entailed by the perſon who holds it. It may be a mi- 
nor intereſt in lands, of which another has the fee. Thus, 
taking the profits of land for ſix months, or the hay growing 
upon it with the aftermath, is taking a tenement. It has 


been decided (m), that a cattlegate, or right to take the pro- 
fits of the ſoil by your beaſt, is a tenement. In like man- 


ner, the preſent contract is an agreement to take the profits 


of the land by means of the man's cattle, 


But it is faid that the cows are not the property of the 
pauper; and it is true they are not his to diſpoſe of abſo- 
lutely, but they are his /ub modo, to take the profits ariſing 
from them for a limited period. Neither is he to be conſi- 
dered as not having the profits of the ſoil, becauſe he can 
feed nothing there except theſe cows. There are many 
perſons who are curious in the neat appearance of their 


lands, and covenant with their tenants that they ſhall not de- 


paſture particular animals in them, and it cannot be diſputed 
but that they hold tenements. It is to be remembered, that 


in this caſe the pauper poſſeſſed the excluſive right to feed 


theſe grounds for a particular period. If the cows might have 
been fed in any place at the pleaſure of the owner, it would 
be no tenement. This points out the difference between the 
preſent caſe, and that of the job horſes put at the bar. 
The contract is there only in reſpect of the animals, it 1s no 
matter where they are fed. | 


„ — hy * nt. 


* 


(»m) In Rex v. Whixly, 1 Term Rep. 137. 


| Aſbhurſt » 
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: Aſbhurft, J.-I concur with my lord, that it is better to 1792. 
ſay openly, that the King and Lockerley is not law; that as The Kine 
we do not conſider it to be ſo, it may neither be acted e K1NG' 


upon, nor cited to us again. | The Johabie-- 
| | ants of Tol- 


The true policy of the ſtatute of Car. II. was to prevent RE 


vagrant perſons from ſettling in pariſhes where there was the 
beſt ſtock and the moſt wood, until they had conſumed them, 
and then rambling to ſome other. It was the object of the 
Legiſlature to exclude thoſe perſons merely who were likely 
to do this, and they made the ſettling in a tenement of the 
yearly value of 104, the criterion of aſcertaining ſuch like- 
lihood. It appears to me, that in the preſent caſe the 
pauper did rent a tenement of 10/. a-year; he has the ſe- 
parate poſſeſhon of an houſe; he- hires the land with a 
right to a pernancy of the profits in excluſion of the owner; 
he rents not merely the milk of the cows, but the cows 
themſelves ; for he directs where they are to be fed, and 
excludes the perſon letting them to hire, from putting any 
other cattle into the field which he has appropriated to the 
uſe of his couvs. 


It is clear therefore, that he rented a tenement ; ; and it 
is not neceſſary under this ſtatute, that he mould be in * 
ſeſſion of it for a whole year. 


Buller, ].—The firſt queſtion here is, Whether this caſe 
has not been already decided in that of Piddletrenthide ® I 
think it has; and then all the arguments made uſe of at the 
bar, that the ſeſſions law ſhould be fixed and certain, (ta 
which I agree,) apply ſtrongly the other way. 


But it is ſaid that that caſe is not deciſive, and that our 

| opinion there was extrajudicial, becauſe it contained another 
point relative to the taking of a warren alſo. If this be 
true, no caſe containing two points, on each of which the 
judges give their opinion, can be of any authority at all. 


For 
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For if it be a good argument to ſay, that this caſe is no au- 
thority with regard to a ſettlement gained by renting a dairy, 
becauſe it contains our opinion that a ſettlement may be 
The Inhabit- gained by renting a rabbit warren, if the caſe of a warren 


ſhould ever come again into queſtion, the argument would 
be of equal avail to prove that point not ſettled, becauſe it 
contains our opinion upon the renting of a dairy. Thus, 


| becauſe we think a caſe rightly decided upon two points, it 


is to be conſidered as law upon neither. 
The pauper here poſſeſſed that ability which is the great 
criterion of a right to gain a ſettlement under the ſtatute ; 


for he paid a rent of 7o/. per ann. 


But it is argued that he did not do it for a tenement ; 


that the contract was merely perſonal, of which the cows, 
and not the lands, were the particular object. That with 


regard to them, he only engaged that the cows ſhould be 
fed excluſively there, becauſe the milk would not have been 
of ſo much value, if other cattle were to eat up the graſs. 
This is a deciſive reaſon againſt the ſide it is adduced to ſup- 


-port, for it ſhews that unleſs the pauper could have had all 


the profits of the ground, he would not have entered into 


the agreement. 


It is argued further, that this intereſt is no tenement, be- 
cauſe it cannot be entailed. This depends upon the eſtate 
the pauper had in it, and not upon the ſubject matter itſelf. 
That the pauper could not entail his eſtate here, is owing to 
the imbecility of his intereſt ; for if he had a right to feed 
certain cattle of his in particular grounds, from May until 
December for ever, I hold that he could entail it: but 
much more clearly could he do it, if, as in the preſent caſe, 


he had an excluſive right to the profits for ſuch a period in 


every year. This will ſerve to ſolve another difficulty which 
came from the bar, upon which I do not mean to give a de- 
cided opinion. It is, that the pauper being in the excluſive 

| | _ poſſeſſion 
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| poſſeſſion of the profits of the land, could have maintained 
treſpaſs for any unlawful entry thereon. 


Greſe, J. It has been the conſtant practice of this Court to 
put a liberal conſtruction on the ſtatute of Car. II. in favour 
of ſettlements. I was therefore ſurpriſed at the determination 
of the King and Leckerley, after it had been held in prior caſes 
that a water (u) and wind mill were tenements; and eſpe- 
cially when it had been decided in Kinver v. Stone (o), that it 
was the pauper's ability to pay 100. a year, which was the 
criterion and foundation of the ſettlement. In the King and 
Piddletrenthide we were of opinion that the King v. Lockerley 
was at leaſt dubious, if not directly contrary to the other 
caſes upon the ſtatute, which had determined ability to be the 
criterion. It is not to be diſtinguiſhed from the preſent caſe ; 
and, I think, cannot be fupported : for the pauper here 
gaiß d a ſettlement in Toſpuddle, dwelling in an houſe there, 
and having an intereſt in the land by an excluſive pernancy 

of the profits during the period ſtipulated in the agreement. 


Rule diſcharged. 
Both Orders affirmed. 


** 
— II — — 


(a) 1 Salk. 536. : (e) 1 Str. 678. 
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| ARGUED AND DETERMINED ©— 
1N THE | 
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The KING againſt The Commiſſioners of Shore= 1792. 
ditch. | | _Wedne/day, 
| Tune 13. 
Y 8 Geo. III. c. 33. intituled, « An act for opening An appeal 
« certain paſſages, and paving the ſtreets and other _ 2 _— 
places in the pariſh of St. Leonard's, Shoreditch, in the Middleſex fel 
county of Middleſex ; and for preventing annoyances 8 
« therein z” certain commiſſioners are appointed for the e f _ 
purpoſe of carrying the act into execution, who are im- Middle/ex 
for a rate 
powered to make a rate not exceeding ꝙ d. in the pound, for „ 
defraying the expences * ELD 8 Geo. III. 
"Os © oo 
The following are the clauſes material to the preſent 
cale, 


1. © If the rate remain unpaid ten days after notice, a Fel. 521. 
5 remedy is given by diſtreſs, &'c. and if no diſtreſs, two 
_ © Juſtices may commit the perſon ſo aſſeſſed to the county 
ee gaol for a month, or until the rate, . with the 
charges ſor e be * 


6 2 5 2. „ If 
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Fol. 508. 


Fol. 523. 


Fil. 539. 


Fol. 542. 


Bid. 


% 


„ going into another county, may be diſtrained upon in 
„ Middleſex; ſuch warrant being firſt backed by a ma- 


* giſtrate of the place where the diſtreſs is to be made. 


« by any thing done in purſuance of this act, and for 


« the parties appealing, or appealed againſt, as they ſhall 
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2. © If any officer appointed by the commiſſioners do not 
« account for the monies collected by them under the act, 
« any juſtice of the peace for the county or place wherein ſuch 
&« officer ſhall be and reſide, may cauſe: him to be brought 
te before him, and upon proof of arrears in his hands, 
« cauſe it to be levied by diſtreſs, &'c. 


3. “% Occupiers of houſes quitting without paying, and 


« that county, by a warrant ſigned by two juſtices of | 


4. „ If any perſons ſhall think themſelves aggrieved 


te evhich no particular method of relief hath been already ab- 
& pointed, ſuch perſons may appeal to the juſtices of the 
« peace at any general or quarter ſeſſions of the peace to 
« be held for the county of Middleſex, or city of London, 
« within three calendar months after the cauſe of com- 
« plaint ariſes, Sc. who ſhall hear and finally deter- 
« mine it in a ſummary way, and award ſuch coſts to 


« think proper; which e is to be final and 


« concluſive. 


5. © No proceedings or orders made relating to the 
& execution of this act ſhall be vacated or quaſhed for 
« want of form, or be removed by certiorari, or any other 
&« qorit or proceſs whatſoever into any of his Majeſty's courts 
« of record at Weſiminfler ; any law or ſtatute to the 
« contrary notwithſtanding, 


6. No perſon diſtraining ſhall be deemed a treſpaſ- 
« ſer ab initio, on account of any want of form or irre- 


ce van in . the diſtreſs; but the party ag- 


cc « grieve 


— —— 4 
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10 grieved by it, may recover full fads asg in da- 
% mages in an action on the caſe, in which the officer 
be may tender amends.” 


Peter Holman pen to the quarter ſeſſions holden 
for the city of London, againſt a diſtreſs levied upon 
him for rates, at which he was aſſeſſed in purſuance of 


this act. 


| The ſeſſions upon hearing the merits quaſh the rates 
ſo far as relates to Peter Holman and the diſtreſs; and 


order the Commiſſioners to return him the ſum of 3“. 


185, 9d. levied on his goods and chattels by virtue there- 
of; and that they pay him the ſum of 1007. for and 
towards his coſts and charges in and about the proſe- 


cution of the ſaid petition or appeal. 


| Shepherd . laſt term for a certiorari to remove 
thoſe proceedings, on the ground that the quarter ſeſ- 
fions had exceeded their juriſdiction; in which caſe a 
certiorari lay, notwithſtanding the prohibitory clauſe in 
fol. 542. 


The Court granted the writ for the purpoſe of ſeeing 


Whether the quarter ſeſſions had exceeded their * 


liction (1); and now upon the return, 
e Mingay, and Garrow contended, 


That the London n had not . their rtf 
diction; the expreſs words of the act having given the 


party aggrieved the choice of an appeal either to the 
| ſeſſions for London or Middleſex, notwithſtanding the 


thing appealed againſt was done in Middleſes: That it 


8 


(1) Vid. 2 Burr. 1042. 


G 3 could | 
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could not be, (as was contended on the other fide,) that an 


appeal was given to each ſeſſions according as the grievance 
happened in each county; for the pariſh itſelf, and every 
thing to be executed in purſuance of the act was to be done 
in Middleſex. There was a good reaſon for giving the party 
complaining a choice of tribunals, fince, if an appeal lay to 
the Middleſex ſeſſions only, the very commiſſioners who were 
the cauſe of the grievance might be the juſtices who were 
to determine the appeal. If therefore the ſeſſions had not 
exceeded their juriſdiction in receiving the appeal, the cer- 
tiorari is taken away in all other caſes, and the Court will 
not examine into the propriety of the deciſion. 


Bearcreft and Shepherd, contra, admitted, that a certiorari 
would not lie in this caſe, unleſs the juſtices of London had 
exceeded their juriſdiction: but they contended, that they had 
done ſo, 1ſt, in entertaining an appeal againſt an act done 


in Middleſex; that it was a new circumſtance to give an ap- 


pellant juriſdiQion to the ſeſſions of another county; and if 
there were any thing to be done in London which could be 
the ſubje& of appeal, this Court would intend that the Le- 
giflature meant only to give an appeal to the ſeſſions for that 
city in ſuch inſtances. 


That the juſtices of London had power out of ſeſſions to 
apprehend the collector of the rates, and to grant warrants 
of diſtreſs or commitment againſt the goods or perſons of 


| houſekeepers who removed into that county without having 
paid their aſſeſſments; and it is in theſe caſes that the act 


means to give an appeal to the ſeſſions of London. If the act 
be not ſo conſtrued, this inconvenience may happen, that if 
two parties appeal againſt the rate, one to the ſeſſions for 
Middleſex, and the other to thoſe for London, the ſame rate 
may be quaſhed by one juriſdiction and confirmed by the 


other. 


6 | 2d, It 
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2d, It appears by the order that this is an appeal againſt 


87 


the diſtreſs as well as againſt the rate, whereas an appeal r — 


| does not lie againſt a diſtreſs ; for it is given only where no 


particular relief is appointed by the att. But an action for The — 
an illegal diſtreſs is expreſsly given by it, and the officer has miſioners of 


the power of, tendering amends, of which he will be de- 
prived by theſe means. 


3d, They have awarded coſts by way of damages, which 
they have no power to do (2). 


Lord Kenyon, C. J.—It is ſo uſual to have appeals con- 
fined to the ſeſſions for that county where the ſubject matter 
of them happens, that the mind feels biaſſed towards giving 
this clauſe in the act before us a ſimilar conſtruction. It is 
not however abſolutely new to give an appeal to one county 


for that which has happened in another. 


In caſes of proſecutions for plundering wrecks, the forum 
of trial may by act of parliament (a) be either in the county 

where the fact is committed, or in that adjoining, which, 
from its inland ſituation, is leſs liable to feel any prejudice 
upon the ſubject. If I could have found words in the pre- 
ſent act, directing ſome things to be done within the city of 
London, I ſhould have conſtrued the clauſe giving an appeal 
to the ſeſſions there to relate to ſuch acts, and the appeal to 
be given only in thoſe caſes. But it appears moſt evidently, 


that every thing ordained to be done is to be done in Middle- 


ſex. When the ſtatute therefore gives an appeal in general 
terms to either county, it muſt intend to give an appeal 


66 
—— 


(2) This point was mentioned by Shepherd when he moved for 


the certicrari, and he cited 3 Wil/. 461. but it was not touched 


upon in this argument, 
(2) 26 Geo. 2. c. 19. / $. 


Shoraduch, 


„„ 5 to 


2 
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to the ſeions of London, on account of acts done in 


b 


As to the 2d objection, that no appeal lies againſt the dif- 


treſs, becauſe the act only gives it where it has appointed no 


particular method of relief, and it has in the preſent inſtance 
given a remedy by action for the diſtreſs : that is, not a re- 
medy given by the ſtatute. An action for an illegal diſtreſs lies 
at common law, and the ſtatute does no more than ſay that 
it ſhall be purſued in a particular manner, requiring notice 
to be given to the officer, and empowering him to tender 
amends ſo that in fact it is a remedy reſtrained, and not 
pointed out by the act. 


As this caſe therefore is clearly within the juriſdiction of 


the quarter ſeſſions for the city of London, and as the certio- 


rari is in all other caſes expreſsly taken away, I am of opi- 


nion that it muſt be quaſhed quia improvide emanavit. 


Aſoburſi, J. ablent. 


Buller, J.—In order to lay a foundation for the conſtrue- 
tion of this clauſe by the rule reddendo ſingula fingulis, it muſt 
be ſhewn, that certain objects over which a juriſdiction is 
given by this ſtatute lie in Middleſex, and others in London. 
To do this, the caſe of a diſtreſs upon a receiver going into 
that county has been put at the bar. But ſuppoſe the re- 


ceiver was to go into Surry ; it is manifeſt that ſuch a caſe 


is expreſsly provided for by the act, and that a juſtice for 
that county may grant a warrant of diſtreſs, againſt which 


the party may appeal either to the ſeſſions holden for London 


or Middleſex. If then in that caſe he can appeal to either, 


are we to put this conſtruction upon the words of the ſtatute, 


that for an act done in Middleſex there muſt be an appeal 
to Midd!:ſex; for one in London, an appeal will only lie to 
Londen; and yet if done in Surry, or my other county, the 
party may appeal to either? 


Grat, 
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Greſe, J.— There is no clauſe in this act affecting any 1792. 
place except ſtreets, lanes, Dc. ſituated in Middleſex. If ———— 
there is no appeal therefore to the quarter ſeſſions for London, T's mw 
in caſe of grievances done in Middleſex, the words giving an The 8 
appeal to London would be nugatory. But it is ſaid, to what — of 
end ſhould this election be given? Many caſes could be mn: 
put where it is very expedient to give the choice of an ap- 


peal to either of two counties, and I think this is one of 
them, | 


Certisrari quaſhed. 
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The KING again/? The Commiſſioners of the 
Navigation from Salters-load Sluice to Sand. 
n Sluice. | 


THE me. appealed againſt a poor rate made 
for the pariſh of Sand- ground, in which they were 


aſſeſſed for tolls of the . collected within that 
pariſh. 


The tons for the ine of Zly confirm the rate, and ſtate 
the following caſe : a f 


That in that part of the pariſh of Stand-ground which 
is within the iſle of Ely, a certain fluice was erected about 
the year 1640, known by the name of Stand-ground Sluice, 
and was ſupported by the corporation of the Bedford level, as 


a work of drainage only, acroſs a navigable river called the 


Nene, to prevent the waters running down the ſaid river, 
and to turn the ſame down a new cut called Moreton's 


Leam. 


That in the year 1753 it was found neceſſary to apply 
to parliament, for an aCt to improve the navigation of the 
ſaid river Nene; and that in the 27 Geo. II. an act of 
parliament was obtained, intituled, * An act for improving 
« and preſerving the navigation from Salters-load Sluice 
« in the county of Norfolk, to Stand- ground Sluice in the 
« county of Huntingdon ; and alſo the navigation from 
« Old Bedford Slice, in the ſaid county of Norfolk, to the 


4 river Nene, in the pariſh of Ramſay, in the ſaid county 


« of Huntingden; whereby certain tolls were made pay- 
able at the ſaid ſluice, in the ſaid pariſh, by every perſon 
who ſhould carry or convey any goods through the ſaid 

ſluice 
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fluice up or down the ſaid river. The tolls are collected 
at the ſluice by an officer reſident there, and appointed by 
the commiſſioners under the ſaid act; and they are by the 
ſaid act veſted in the ſaid ee, ee and directed to be 
applied and diſpoſed of for the ſeveral uſes and purpoſes 
of the ſaid act, and to no other uſe or purpoſe whatſoever. 
That the ſaid commiſſioners have borrowed upon mortgage 
of the ſaid tolls, with other tolls ariſing upon the ſaid na- 
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vigation, the ſum of 10,000/. eight years intereſt whereof Sluice. 


is now in arrear z and that the tolls. of ſuch navigation, 
amounting to the ſum of 5o/. by the year, have by a 
rate, c. 


| Bower and Dauncey againſt the rule to quaſh the order 
of ſeſſions. —It is ſettled that tolls are in general rateable. 
The tolls in the preſent inſtance being in debt makes no 
difference, except as to the quantum of the rate; concern- 
ing which no queſtion can be raiſed here, and none has 
been attempted to be made by the caſe. And as to the 


proviſion in the act, © that the tolls are to be applied to 


c the purpoſes of the act, and to no other purpoſes what- 
ever,“ it muſt mean that they are to be applied ſubject 
to the general public burthens which are . upon all 
other profits. 


1 the Legiſlature intend to exempt auy thing 
from taxation, they do it by an expreſs clauſe for the 


purpoſe. 


They did ſo in the general turnpike act (a); A the pri- 


vate ſtatute ſet forth in The King v. Scott (5); and in the 


act relating to the Aire and Calder Navigation, which ex- 
empts thoſe tolls from particular rates. They have not 
done ſo here; and therefore theſe tolls muſt be liable, 


a—_ ** 8 


— 
— 


— 


(a) 13 Geo. 3. ſ. 56. () 3 Term Rep. 602, 


a8 
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as the others would have been without ſuch ſpecific 
clauſes. 


Erſkine and Conſt. contra.—Tt is begging the queſtion to 
ſay, that the act gives no exemption to thoſe tolls, becauſe 
there is no ſpecific clauſe of exemption in it ; for the doubt 
is, whether the clauſe directing the application of the tolls 
does not create ſuch an exemption. 


A poor rate is not made on property abſolutely, but is a 


rate upon the perſon in reſpect of property. No man can 


be rated except for the property he poſſeſſes ; and the com- 
miſſioners here neither have nor can they ever have any pro- 
perty in the tolls for which they are rated; for by the act 
they are to apply all the tolls for the purpoſes of ſcouring 


the river, Sc. and when more ſhall be collected than is 
| ſufficient to effect that, the ſurplus produce is directed to 


be applied to draining and clearing other parts of the na- 
vigation. This diſtinguiſhes the caſe completely from thoſe 
of The Hull-Dock Company (c); from The King v. The Mayor, 


Kc. of London (d); The King v. Rebowe (e); and The King 


v. Cardington (f); for in all theſe there was a large ſur- 
plus profit, in which the perſons rated had a valuable in- 


tereſt. 


The cauſe ſtood over, the Court wg to ok into the 
caſes. And now | 


Lord Kenyon, C. J. delivered the opinion of the Court. 


To become the ſubject of a rate, it is not enough that 
there is property in a pariſh, there muſt be an occupier of 
that property alſo. In the preſent caſe no benefit accrues 


to any body from theſe tolls, and therefore no one can be 


———_— 


— * 


(c) 2 Term Rep. 219. (4) 4 Term Rep. 21. (e) Bott. 
by Conſt. 1 vol. 115. pl. 158. (J) Cowp. 581. c 
TY | ſaid 
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ſaid to be the occupier of them. The commiſſioners have a 1 792. 
mere naked truſt, deſtitute of any advantage whatever to 2 — 
tnemſelves. If any benefit had reſulted to them, either as 1 _ 
the occupiers of the tolls or of the grounds adjacent to the The Com- 
navigation, I ſhould have ſuppoſed them liable to this rate: — — 
But they have nothing except a truſt to apply the money tion from 
ariſing from the tolls towards repairing and improving the 1 55 
navigation, and to ſuperintend the execution of the work. Stand. ground 
The preſent caſe therefore reſembles thoſe of Rex v. St. Bulle s Sluice. 
Hoſpital (g), and of Lord Amherſt v. Lord Sommers (h), and 

other caſes of that claſs, where the Court held there was no 

occupier. It is very diſtinguiſhable from that of the Dock 

Company of Hull, where a yearly profit to the amount of 

above 3000. was divided among the proprietors; as alſo 

from Rex v. The Mayor, &c. of London, where there was an 

annual ſurplus profit ariſing from land in the hands of the 


corporation, 


Both orders quaſhed. 


CC) 2 Burr, 1053. ) 2 Term Rep, 372. 


1792. 
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The KiNG againſt J. MAJOR. 


Borough of Newport, in E it remembered, that on the 6th 
the Iſle of Wight, in day of Auguft in the year of our 
the county of South- Lord 1791, at the Guildhall of and 
Wen J within the borough of Newport, in 


the J of Wight, in the county of Southampton, Jobn Hearn, 


of the pariſh of Newchurch, in the ſaid iſland and county, 
yeoman, comes before us, William Clarke eſquire, Thomas 
Dickenſon eſquire, and William Dickenſon clerk, three of his 
Majeſty's juſtices of the peace for the ſaid borough ;z and 
giveth us to underſtand and be informed, that Foſeph Major 
the younger, of the pariſh of Cariſbroob, in the ſaid iſland, 
miller, did, on the 23d day of July laſt, at the pariſh of 
Newport, within the ſaid borough, unlawfully buy of and 
from one Thomas Gleed, of Cariſbroot aforeſaid, yeoman, 
forty buſhels of wheat unground, by another and different 
meaſure than that which is agreeable to the ſtandard marked 


in his Majeſty's Exchequer, commonly called the Winchefter 
- meaſure, containing eight gallons to the buſhel, and no more 


or leſs, (that is to ſay, by a certain other pretended buſhel 
then and there containing eight gallons and a pint,) contrary 
to the form of the ſtatute in ſuch caſe made and provided ; 
whereby, and by force of the ſtatutes in that caſe made and 


provided, the ſaid Foſeph Major forfeited for his ſaid offenc2 


the ſaid quantity of wheat ſo by him bought as aforeſaid, or 
the value thereof; and thereupon afterwards on the ſaid 6th 


day of Auguſt, in the year aforeſaid, the ſaid Foſeph Major, 


having been duly ſummoned to anſwer the charge aforeſaid, 
perſonally appears for that purpoſe before us the ſaid juſtices, 
at the Guildhall aforeſaid, within the ſaid borough ; and the 
ſaid Foſeph Major having heard the ſaid information, and 

| being 
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being aſked if he can fay any thing for himſelf, why he 


ould not be convicted of the premiſes above charged upon 


him, pleads that he is not guilty thereof: Whereupon we 
the ſaid juſtices do proceed to examine into the truth of the 
laid complaint in the ſaid information mentioned, in the pre- 
ſence of the ſaid Jahn Hearn and Foſeph Major; and there- 
_ on the .day and year laſt aforeſaid, one Cole of 
„ one John Meads of „the inſpector of the 


prices of corn and grain in the town of Newport aforeſaid, 


and one Hearn of „ credible witneſſes in 
this behalf, in their own proper perſons come before us the 
ſaid juſtices; and the ſaid - Cole and Hearn 
are ſeverally ſworn by us upon the holy goſpel to ſpeak the 
truth, the whole truth, and nothing but the truth, touching 
the matters contained in the ſaid informationz and we offer 


to adminiſter ſuch oath as aforeſaid to the ſaid John Meads; 


but the ſaid Foſeph Major, on looking at a certain paper 
writing produced by the ſaid John Meads, diſpenſes with 
the adminiſtration of ſuch oath to him, and admits the ſaid 


paper writing to have been written by him the ſaid Foſeph 


Majer, and regularly delivered to the ſaid John Meads as 
ſuch inſpeCtor as aforeſaid, upon the day of the date thereof; 


whereupon the ſaid paper writing is read and exhibited to us, 


and is in the e letters, and figures following : 


« Newport Market, 23d Fuly 1791. 


93 
1792. : 


The Kino 


J. Mayor. 


« Week ending this day. Corn received by cuſtomary 


* meaſures, Wheat, 27 q“ 3b" coſt 56. 75. 3d. 


5 « By J. MAJOR. 
“ Witneſs, John Meads.” | . 7 | 7 


And the ſaid Cole, being ſo ſworn as aforeſaid, de- 
poſeth and ſaith, that the words « cuſtomary meaſure” im- 
port a cuſtomary buſhel or meaſure commonly uſed in the 
Ne ff Wight, which is different from the ſtandard or Vin- 
chefler buſhel, and contains about a pant more than cight gal- 
| lons, 
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regularly contains 40 buſhels; but he the ſaid 
underſtands that 40 cuſtomary buſhels of the Je of Wight 
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lons. And the 1 Hearn being ſo ſworn as aſore- 


ſaid, for himſelf depoſeth and ſaith, that he is to 
the ſaid Foſeph Major, that the ſaid Foſeph Major, on the 
ſaid 23d day of July bought from the aforeſaid Thomas 
Gleed in Newport market, within the pariſh of Newport, a 
load of wheat, at the price of 10/. 155.; that a load of wheat 
Hearn 


are about equal to 41 Exchequer buſhels ; and he further 
ſays, that the load of wheat ſo bought by the ſaid Feo/eph 


Major from the ſaid Thomas Gleed was a load of wheat, 


agreeable to the cuſtom of the /e of Wight, containing 


about 41 Exchequer buſhels. And hereupon the ſaid Je/ep5 


Major being aſked by us the ſaid juſtices, if he has or can 


produce any evidence to contradict, impeach, or explain the 


proofs aforeſaid, or to ſhew that he bought the ſaid load of 


wheat by the Winchefter buſhel, or ſtandard meaſure, does 


not produce or allege that he can at any future time procure 


any other evidence touching the premiſes : Whereupon it 
appearing to us the ſaid juſtices, that the ſaid Joſeph Major 


is guilty of the premiſes charged upon him in and by the ſaid 


information; therefore it is adjudged by us the ſaid juſtices, 


that the ſaid Zo/eph Major be convicted, and he is hereby 


accordingly convicted of the offence ſo charged upon him: 


And we do further adjudge, that the ſaid Foſeph Major hath 
for his ſaid offence forfeited the ſum of 100. 155. being the 
value of the ſaid quantity of wheat ſo by him bought as 


aforeſaid, to be applied and diſtributed according to law. In 


| witneſs whereof, we have to this record of conviction put 


our reſpective hands and ſeals, at the borough of Nærpert 


aforeſaid, on the ſaid 6th day of Auguſt, in the year of our 


Lord 1791. 


ſort of corn or grain ground or unground, or any kind of 


alt, uſually fold by the buſhel, either in open market, or in 


By 22 Car. II. c. 8. if any perſon or perſons ſhall ſell any 


any 
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any other place, by any other buſhel or meaſure than- that 
which is agreeable to the ſtandard marked in his Majeſty's 
Exchequer, commonly called the Winchefter meaſure, con- 
taining eight gallons to the buſhel, and no more or leſs, and 
the ſaid buſhel ſtrucken even by the wood or brim of the 
ſame by the ſeller, and ſealed as the act directs, he or they 
ſhall forfeit for every ſuch offence the ſum of 405. 


97 


1792. 
BS, 


The Kino 
v. 
J. Major. , 


22 and 23 _ II. . 12. f. 2. enacts, That any perſon 


felling or buying contrary to the former act ſhall forfeit, be- 
ſide the penalty in the former act, * all corn, grain, or ſalt 
« bought or ſold contrary to the act, or the value thereof, to 
_ « he perſon or perſons complaining.” 


The legality of this conviction was argued in Hilary Term 
laſt. Le 


Bearcreſt contended againſt it, that, although the ſtatutes 
enaCting the uſe of the Winchefter buſhel were not expreſsly 
repealed, they were virtually ſo by the ſeveral acts requiring 
a return of the average price of corn throughout the king- 
dom, which conſider the Wincheſter buſhel as nothing more 
than a medium of computation z 10 Ges. III. c. 39. continued 
for ſeven years by 17 Geo. III. c. 44. By 29 Geo. III. c. 58. 


J 2c. all perſons buyers of corn for ſale ſhall deliver on demand, 


to the inſpector of the prices of corn, an account in writing, 
ſigned with their own name, of the quantities received by 
them during the week, and the meaſure or weight by which 
the ſame was bought, on pain of forfeiting 10/., and by 
ſe. 21. they are to take an oath of their conforming to this 
act, under the like penalty. This act muſt therefore have 
ſuppoſed the ſtatutes of Car. II. repealed, or it never could 


require a man to deliver in an account in writing, and to 


take an oath of a fact which muſt convict him in a penalty. 
The 31 Geo. III. c. 30. repeals theſe acts: but, in the ſame 
ſpirit, /eF. 83. directs, that every inſpector of corn ſhall 
make a compariſon between the Mincheſter meaſure and the 
i | meaſure 


Saturday,' 
February 4+ 


The 22 Car. 
I. c. 28. and 
22 & 23 Car. 
6c +22 
directing the 
uſe of the 
Winchefter 
buſhel, are 
not repealed, 


CASES in TRINITY TERM 


meaſure commonly uſed in the city or town for which he is 
appointed inſpector; and within one month after his ap. 
pointment cauſe a ſtatement in writing of ſuch compariſon to 
be hung up in ſome conſpicuous place in the market. The 
L Legiſlature have therefore recogniſed and permitted the ſale 
of corn by the cuſtomary meaſute, which is that by which, as 
appears from the conviction, che corn was in the preſent in- 
ſtance purchaſed. 


© Marryatt, contra. In Noble v. Durell (a), a cuſtom, that 
every pound of butter expoſed to ſale in the market of South- 
ampton ſhould weigh 18 ounces, was held bad, as being con- 
trary to act of parliament; and the Court in that caſe ſpoke 
of cuſtomary meaſures, (as well as weights, ) being illegal, as 
contrary to poſitive ſtatute. It is a general rule, that a ſtatute 
cannot be repealed by a ſubſequent one, unleſs by expreſs 
| words, or by neceſſary implication. None of the ſtatutes 
cited on the other fide do repeal thoſe of Car. II. by either 
of theſe means, for the ſcope of them all is very different; 
but on the contrary, moſt of the regulations in them ſhew the 
policy of the very acts now in queſtion. But even if they did, 
they are themſelves repealed by 31 Geo. III. c. 30. /. 1. 
prior to the commiſſion of the offence ſtated in the conviction. 
The object of this laſt act, like thoſe which it repeals, is (as 
its title imports) to regulate the price and the importation 
and exportation of corn. Tt has no intention of intermeddling 
with the ſale of corn within the kingdom, or to repeal the 
ſtatutes of Car. II.; and it takes notice of cuſtomary mea- 
ſures, merely that the quantity of corn in the kingdom may 
be known with accuracy. Neither is the party obliged to 
criminate himſelf by this ſtatute, as has been argued, becauſe 
he may purchaſe by ſtatute meaſure if he will. 


The Court took time to conſider this queſtion, as ; being of 
general e 
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; And now Lord Kenyon, C. J. delivered the opinion of the 


different from that of the . inchefler buſhel. The queſtion 


has remained ſo long undetermined, from an anxiety to de- 
cide (if poſſible) in favour of the defendant, becauſe this is 


an error ſpread generally over the kingdom. It depends up- 


on two ſtatutes; the 22 Car. II. c. 8. which directs in po- 
ſitive terms, that any perſon ſelling corn, grain, or ſalt, uſu- 


ally ſold by the buſhel, by any other than the Vinchgſter mea- 


ſure, ſhall forfeit 404. and the 22 and 23 Car. II. c. 22. 
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Saturday, 
June 16. 


which recites that act made in the preceding year; and, to en- 


force it, ſubjects the party buying or ſelling to the additional 
penalty of forfeiting the corn ſo ſold, or its value. 


Theſe acts are expreſs and poſitive; and it was admitted 
by the counſel who argued againſt the conviction, that there 
has been no ſtatute directly repealing them. But it was con- 


tended, that the 10 Geo. III. c. 39. the 17 Geo. III. c. 44. 


and many other ſtatutes regulating the corn trade, and ap- 


pointing inſpectors to ſend up accounts of the average prices 


of corn, and to notice the various cuſtomary meaſures, do 


obliquely though not expreſsly repeal them. We have conſi- 


dered this ſubject, and even talked with the other judges up- 


on it; and we are of opinion, that poſitive ſtatutes cannot 
be repealed in this way, and that the conviction muſt be af- 
firmed, . 


Conviction affirmed. 
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The Kino apc the Inhabitants of the Town- 
ſhip of Leighton. 


6 juſtices remove by an order Joſeph Price, Martha 

his wife, and their two children; from the townſhip of 
Leighton to the townſhip of Church Coppenhall, both in the 
county of Cheſter. On appeal, the quarter ſeſſions quaſh the 
order, and ſtate a caſe in ſubſtance as follows : 


That Foſeph Price, the pauper, was bound out as an ap- 
prentice by his father T. Price, who was ſettled in Moolſlon- 
wood, to one Robert Lindop, of Church Coppenhall, ſhae- 
maker, for four years, under an indenture, containing among 
others the following covenant : That the ſaid Thomas Price, 


his heirs, executors, and adminiſtrators, ſhall and will from 


« time to time, and at all times during the ſaid term, at his 
« own charge, find or allow, give and deliver unto the ſaid 
&« Joſeph Price good, competent, and ſufficient meat, drink, 
« and lodging, on every Sunday in the year during the ſaid 
„ term; and alſo to find him with clothes and apparel of all 
&« ſorts (except working aprons and ſhoes), and alſo waſhing 
“ ſuitable and neceſſary for him, at all times during the ſaid 


term of four years;“ and the ſaid Robert Lindop covenanted 


to find his apprentice meat, drink, and lodging * the 
, except on e only- 


The caſe ſtated further, that the ſaid indenture was duly 


executed, and written upon a 5. ſtamp; that the pauper 


ſerved Lindep for the four years, and regularly reſided and flept 
in Church Coppenhall for fix days and nights in each week, and 
went to and ſlept at his father's at Woolfton-wood on every 


Sunday: That the father found clothes and apparel of all 


ſorts, except ſhoes and leather aprons, for the pauper during 
that term; in doing which, he expended the ſum of 5/. and 
upwards 
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upwards during the ſaid four years; but no additional duty | 


was paid for this, OO to the ſtatute of 8 Anne, c. 9. 


e in en of the . admitted the pauper to be 
0 ttled in Leighton, if the indenture was good; but contended 
that it was void, under 8 Anne, c. 9. ſ. 45. in which it is 


enacted, That where any thing or things, not being lawful 


« money of Great-Britain, ſhall directly or indirectly be 
given, aſſigned, conveyed, delivered, contracted for, or 


« ſecured to or for the uſe or benefit of any maſter or miſ- 
cc treſs, with or in reſpect of any ſuch clerk, apprentice, or 


ec ſervant, for whom a duty is chargeable by this act; the 


« ” 4 - 
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« duties thereby granted and laſt-mentioned ſhall be an- 


& ſwered and paid for the full value or values of ſuch thing 
cc or things, and the ſame duties for the ſaid values ſhall be 


« ſecured and anſwered in the ſame manner, and under like 
« penalties, Qc. as are provided for e the rates upon 
&© monies paid, Oc. 


- That the obligation to feed and clothe the boy is transfer- 


red from the father to the maſter, who ſets him to work and 
receives the benefit of his labour. It is therefore ſuch a be- 


nefit to him to be freed from it, as is within the meaning of 
the ſtatute; it is capable of calculation, for the juſtices have 
aſcertained its value to be 53. and the n conſtantly 
eſtimate ſuch e 


This conſtruction is the beſt to prevent that fraudulent 


evaſion of the ſtatute to avoid which, this very elauſe was 


introduced: ſince any other thing to be paid gradually, as, for 
inſtance, furniſhing the maſter's child with two coats in the 
year, cannot come within the act if this does not, they being 
equally benefits es to the maſter. | 


n 4 Manly, contra. — The object of che Legit. 


lature in paſſing the ſtatute of Anne was, that where ſums of 
money were given with an apprentice, by way of premium 
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or fee, it ſhould be taxed. This they have done, / 32. The 
45th et. was enacted, to prevent the former one being 
avoided, and it extends only to the ſame caſes; that is, where 
goods are given in lieu of money, and by way of premium 
or fee. The finding clothes, diet, and lodging for an ap- 
prentice, cannot be conſidered as ſuch; it is not even a benefit 
to the maſter, for he is under no obligation to provide them. 


This appears from the etymology of the word apprentice. The 


boy is put to a maſter only to /earn; this is the equivalent for his 


ſervice, and the feeding and clothing him is mere matter of 
agreement, according as it is convenient to the parties. — 
Hence it is that it is always made the ſubject of a covenant 
in the indenture. The conſequences would otherwiſe be very 
inconvenient; for there can be no diſtinction between the 
ſon of a rich man and a poor one; and if a maſter is obliged 
to clothe his apprentice according to his degree, he would in 
general be obliged to expend more on it than the fee he re- 


ceived would amount to. 


In Pennington v. Sudall (a), the queſtion came directly be- 
fore the Court; but Mr. Wallace, though in a caſe of great 
conſequence to his client, gave up the point as untenable. 
In Portfea and Little- Hampton (b), where this queſtion oc- 
curred again, the Court went off upon the ground of an 


Equivalent. But the opinion of 4/on, J. is directly in point; 


for he ſays, that the 45th /e2. of the act points at ſuch equi- 


valents, as an horſe or other valuable thing of that ſort; 


and not ſuch an agreement as this is, to provide neceſſaries 
for a ſon. | - 


Lord Kenyon, C. J.— This point has never been expreſsly 
decided, although it has been a litigated queſtion before 1 
can remember Weſimigſter-Hall. I remember ſeeing a ma- 
nufcript caſe of The King and St. Oſwald, where it is men- 
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— 


(e) Bott. by Conſt. 1 vol. 488. pl. 636, (4) Burr. S. C. 834. 
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tioned, but the Canin came. to ng: . This 
queſtion depends upon the meaning of 8 Anne, c. 9. fo 32 
and 45.5 the former of which lays a duty on all ſums of money 
given with a clerk or apprentiec a And the latter enacts, that 
where any thing, not being lawful 1 money of Great-Britain, ſhall 
be given, Cc. to or for the uſe or benefit of any maſter or 

miſtreſs, with any clerk or apprentice, the duty ſhall be paid 
for the value of ſuch things. The object of this clauſe is, 
that the revenue may be ſecured againſt fraud, by goods be- 
ing ſubſtituted for money. 


During the argument it 3 to me, that it was neceſ- 
ſary to look into the duties of parties ſtanding. in the relation 
of maſter and apprentice, in order to ſee what is to be conſi- 
dered as a benefit to the maſter. The 8 and 9 Vill. III. c. 30. 
ſedd. 5. throws much light upon this: It enacts, that the maſ- 
ter ſnall be bound to receive and provide ſor a pariſn appren- 
tice. If he was bound to provide for him at common law, aud 
it did not depend upon covenant prior to that ſtatute, there 


was no occaſion to make this j imperative clauſe. But if he 


was not under ſuch an obligation, it was abſolutely neceſſary 
for the parties being com pelled noletis wolens to come toge- 
ther, it could not be the ſubject of a covenant. 


The preſent caſe would catry. the principle of paying duty 


under this act further than it has ever been attempted. The 


clothes given to an apprentice never have been valued; and if 
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we value the food profidee- for him, we mult upon the fame 


principle value the clothes. They are almoſt in all caſes found 
by the relations of the apprentice ; and there is no inſtance of 
their ever having been conſidered as an object of this taxation. 
In the ſame way the earnings of an apprentice have never 
been made the ſubject of ſuch a valuation, and yet they are 

great in ſome trades, and for the maſter's benefit in all. The 
opinion of Mr. Juſtice. Han, that this 45th ect. points to ſuch 
other equivalents, as an horſe, or other valuable thing of that 
ſort, and not to an agreement like the preſent, is expreſsly 
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1792. in point. His opinion, at all times to be reſorted to, is more 

particularly ſo here, as he was peculiarly converſant with 
4 ſubjects of this nature. Upon the whole therefore, the true 
TheInhabit- meaning of the ſtatute appears to me to be, that where mo- 
NO t ney or money's worth are given to a maſter with an appren- 
Leightox, a tice, by way of premium or fee, they ſhall be taxed. But it 
is too much to ſay, that this act is to extend to every thing 
that the apprentice is to receive during the time of his ap- 
prenticeſhip, ſuch as his meat and his clothing. 


The KING 


— 


Lord CommilGoner Aſdburſt abſent. 


Buller, J. The conſtruction of the 45th /e. of the act 
by Mr. Juſtice Aſen is a ſound one, and warranted by the 
words of it. They are, That where any thing not being 
& lawful money, 7. ſhall be given, aſſigned, &c. to or for 
te the uſe or benefit of any maſter, c.“ This, in my opi- 
nion, means for the uſe and benefit of the maſter, independ- 
ent of the apprentice. This ſection was introduced only to 
apply to caſes where goods were given in the place of money. 
Let us therefore ſee how the caſe of money ſtands in .cc. 32. 
to which the preſent one expreſsly refers us. The words 
there are, that ſo much ſhall be paid in duty for every 207. 
« piven, paid, contracted, or agreed for, with or in relation 
« to every apprentice, c. put to learn a trade,” which duty 
is to be paid by the maſter. This therefore muſt mean given- 
to the maſter for his own uſe, independent of the apprentice. 
Rex v. North Owram (c) is ſtrongly in point with this opi- 
nion. There the grandfather agreed to pay 3os. to the 
maſter to clothe the boy. The Court held that this was not 
within the act; for the maſter was to be looked upon in no 
other light than as an agent employed by the grandfather ; 
that the money which was given there was not a premium 
OO by the maſt and that the ſtatute meant maney 
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The Court muſt have been of opinion therefore, that cloth- 

ing the boy could not be conſidered as a benefit to the maſter, 
and that he was not bound to lay out money for that purpoſe; 
ſince they held that money given to him to be applied to ſuch 
an uſe, could not be conſidered as given by way of fee to him; 


to which caſe they thought that the ſtatute only applied. 


| Greſe, J.— This is a caſe of conſtruction upon a revenue 
act; and the queſtion is, Whether if a father finds meat and 
clothing for his boy, while an apprentice, they are ſubje& to 
this taxation? This turns upon the point, whether the 
maſter is bound, independent of any covenant, to find them 


to him? From conſidering the nature of the contract be- 


tween the parties, I have no doubt that he is not. The ſole 


end of it is, inſtruction on the ſide of the apprentice, and 
ſervice on that of the maſter. The intention of the Legiſla- 
ture in making the ſtatute of Anne ſeems to have been, that 
as it was the practice to give great ſums by way of fee with 
apprentices, they might properly become the ſubject of tax- 
ation, But they perceived, that if money given was to be 


given directly or indirectly for the benefit of the maſter. 


for his apprentice, ſo that it may be conſidered as a benefit 
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made alone the object of it, the ſtatute would admit of eva- 


fion. They add another clauſe therefore, which ſays, that 


things given in lieu of money ſhall be liable. The true con- 
{ſtruction of both therefore is, that where money or goods 


are given by way of premium to the maſter, they are the 
ſubject of taxation. The opinion of An, J. which is en- 
titled to great reſpect on this ſubject, ſupports this conſtruc- 
tion; and the caſe mentioned by my brother Buller is in 
point. 5 | 


Order of ſeſſions quaſhed. | 
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The KING againft J. JEFFRIES. | 


[ol appeal to the quarter ſeſſions for the county of | Glau- 
0 er, che following conviction was confirmed : | 


qualified, be County of _—y Be it remembered, that on the 21ſt 


of the form 
given by 
31 Geo. III. 


5. 1. 4. 
it is good. 


cefter, to wit day of September in the year of our 


Lord 1791, at Didington, in the county of Glouceſter, Ed- 


ward Hathway came before me Sir William Codrington, Bart. 
one of his Majeſty's juſtices of the peace for the ſaid county, 
reſiding near the place where the offence was committed, and 


informed me that James Jeffries, of the pariſh of Sen in the 


ſiaid county of Gloucefter, ſon of Thomas Jeffries, of the pariſh 


of Siffon aforeſaid, carpenter, on the 19th day of this inſtant 


September, in the pariſh of Sion aforeſaid, did uſe a certain 


dog, called a greyhound, for the taking or deſtruction of 


game, and did thereby and therewith take, kill, and deſtroy 
a hare; and did alſo thereby and therewith, on the ſame 19th 


day of September aforeſaid, at Sion aforeſaid, endeavour to 


take, kill, and deſtroy one other hare, without having the 
certificate required by law for that purpoſe : Whereupon the 
faid James 7effries, after being duly ſummoned to anſwer the 
faid charge, appeared before me; and, having heard the 
charge contained in the ſaid information, declared he was 
not guilty of the ſaid offence ; but the ſame being fully 
proved, upon the oaths of Milliam Carpenter Ray and Francis 


Tompfan, two credible witnefles, and it manifeſtly appearing 


to me that the ſaid James Fefries is guilty of the ſaid of- 


fence charged upon him in the faid information, I do there- 


fore hereby convict him of the offence aforeſaid ; and I do 


declare and adjudge, that he the ſaid James Jeffries hath for- 
feited the ſum of 201. of lawful money of Great Britain for 


the offence aforeſaid, according to the form of the ſtatute in 


that 
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that caſe made and provided. Given under my hand and ſeal, 
che 26th day of September in the year of our Lond 1791. 


argued, that it was bad at common law, becauſe it did not 
ſet forth the evidence; that it was not good under any ſtatute, 
for it purſues the form given by 25 Geo. III. c. 50. which i is 
bad, as Og 2 by 31 Geo. III. c. 21. ſed. 4. 


Burrougb, contra. This conviction is good 1 under 31 Geo. III. 
c. 21. ſect. 4. for that act, though it gives the form of a con- 
viction, only requires, by the words preceding, that it ſhall 
be made out “ in the form or to the effect following ;? 
which words ſhew that the Legiſlature did not mean to 
limit the juſtices to the exact form given in the ſtatute. 
This conviction is clearly to the effect of the one preſcribed ; 
che only difference is, that it has ſet out ſome things more 
than ate required by the act; but this is no more than ſur- 


pluſage, which does not vitiate a conviction, as has been de- 
termined in K v. Hall (a). 


Palmer, in reply. It cannot be argued that a form is good 
under an act which expreſsly repeals it as defective. To 
make this conviction good under 31 Geo. III. c. 21. it ſhould 
have ſet forth that the party has been duly convicted ;” 
which general words are all that the ſtatute makes neceſſary 


to ſhew that every requiſite has been complied with; or elſe 


it ſhould ſet forth all the facts neceſſary to warrant a con- 
viction, in lieu of which that particular form was introduced 
by the ſtatute, | 


| Lord Kenyon, C. J.—Beyond all doubt this is a faulty 
conviction at common law, as it does not ſtate the evidence 
upon which it was made. If the ſtatute had preſcribed one 
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| certain form, it muſt have been followed however abſurd, 


But the words of the act, that the conviction is ta be in the 
form or to the effect following,” ſhew that it was not the 
intention of the Legiſlature to confine magiſtrates to the par. 
ticular form there given. The conviction here ſet forth 


| Rates the ſubſtance of that given by the act. In every thing 


beyond that which it ſtates the magiſtrate to have done, it 
ſhews that he has been regular. The act ſays, that he need 
not have ſet the circumſtances forth; but his having done ſo 
will not vitiate the conviction. | 


Lord Commiſſioner Afpburf abſent, 


Buller, J.—“ I do therefore hereby convict him,” muſt. 
mean duly convict him. From the words in the act, © to the 
« effect following,” it is ſufficient if the magiſtrate purſues 
the ſubſtance of the form given, which this conviction does. 


| Greſe, J.— The conviction ſays, he has thereby forfeited the 
ſum of 20/.; this muſt mean by a due conviction. 
. 
Dauncey, on the ſame fide with Palmer, afterwards urged, 
that the form given by 31 Geo. III. requires the offence to be 
ſtated in the conviction, and leaves a ſpace between brackets 


for the purpoſe; whereas it is only ſtated in the convicting 


part here, that the defendant “ is convicted of the ae | 


cc aforeſaid.” 


Per Cur. —The ſubſtance of the offence, that be killed an 
hare, is ſet forth in the information, which is referred to by 
the words © offence aforeſaid,” By the act, mere matter of 


form is to be diſregarded. , 


_ Conviction affirmed. 
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3 —S ag j 
The KING again// The Inhabitants of Di- , | 
chingbam. Wedneſday, l 

| | Tune 20. 1 


Jae LH 
1 IEY 


OR of two juſtices, removing Hannah Cook from An agree- 


Badding bam in Suffolk, to Ditchingham in Norfolk; the owe ip ; 
ſeſſions confirm the order, and ſtate the following caſe: muſt be 
| . | ſtamped, to 
confer a ſet- 


The pauper H. Cook was born in Baddingham, where tlement by 
ſhe lived with her father and mother, who were ſettled ſer vice under 
in that pariſh, until ſhe was ſeven or eight years old, 125 
when ſhe was placed out by the pariſh officers of Bad- 
dingham, at a general pariſh meeting, to one R. Fiſber, 

a farmer in Baddingham, under the following agreement, 
which was written on a leaf of the pariſh book, together 
with ſeveral other agreements of the ſame ſort. | 


« Auguft 7th, 1774. At a general pariſh meeting, held 
« at the pariſh of Baddingham this day, it is agreed, that 
« R. Fiſher ſhall take H. Cock, and maintain her after the 
« manner of an apprentice, with waſhing, lodging, cloth- 
« ing, c. from this day until Michaelmas 1780; R. Fiſher 
« to have 20/. with her, and at the expiration of the 
« ſaid time to double clothe her. Witneſs my hand, 
© R. Fiſher.” | | - Be 


This agreement was not ſtamped ; but in purſuance of 
it, the pauper went to live with Fiſber at Baddingham, 
and ſerved him there one year. Fi/her then took a farm 
at Ditchingham, to which he removed, and carried the pau- 
per with him, where the pauper lived one year and an 
half; during which time he found her neceſſary clothing, 
waſhing, lodging, Sc. At the expiration of the year and an 
half, the father (at Fiſher's deſire) took the pauper home with 
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2. 

| The Inhabit- her quitting his ſervice gave her a double ſuit of clothes ac- 
ants of Dirch- | 

ingbam. - 


Lord 3 ©. ].—By the ſtatutes formerly in force, the 


CASES N TRINITY TERM | 


him to Baddingham, where the continued till this removal; | 
and ſhe has done no ſubſequent act to gain a ſettlement, 
Fiſher never paid the pauper any money as wages, but upon 


3 to his agreement. 


The Court ſtopped Alderſon; who was to have ſupported 
the order of ſeſſions, thinking the point too clear againſt him 
to admit of argument. 


party muſt have been bound by deed of indenture. A mo- 
dern (a) act has diſpenſed with the neceſſity of its being in- 
dented, but ſtill it muſt be by deed. Then it has been ſo- 
lemnly determined, that ſervice as an apprentice can never 
be turned into an hiring and ſervice for a year (5). 


Both orders quaſhed. 


2 wy add. 
jp 8 — th „„ ** a. —_— 
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(a) 31 Geo. 2. c. 11. (3) Vid. Rex v. Whitchurch canoni- 
corum, Burr. S. C. 540. Rex v. All Saints in Hereford, Burr, 
S. C. 656. Vid. alſo Rex v. Stratton, ib. 272. Rex v. Mawnan, 
ib. 290. Rex v. St. Michael" 4, Bath, ib. 731. Rex v. King faveare, 


ib. 8 39. 
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The KING againſt BURDER. 


r demutrer to an indictment which charged 
that the defendant and another, being ſubſtantial 
houſeholders, reſiding in Finchinfield in the county of Eſex, 
were, on the 26th of April 1791, appointed by two juſtices 
of that county, © to be overſeers of the poor of the ſaid 
„ pariſh for one year then next enſuing ;” and that the defendant 
unlawfully and contemptuouſly neglected and refuſed 20 take 
upon himſelf the execution of the ſaid office of overſeer of the 
ſame pariſh, to which he was ſo nominated, SC. 


T. Walton, for the demurrer, contended, . | 


4 1ſt, That the indiẽtment only charges the defendant 
with refuſing to take upon him the office of overſcer of the 
pariſh, which is no crime, as there is no ſuch office. 


Buller. J. There is nothing in that; it ſtates his refuſal 
to take upon him © the ſaid office,” and therefore refers to 


the former part of the indictment, where the office is pro- 
perly deſcribed to be overſeer of the poor of the pariſh. 


Walton.—2dly, It ſtates that he was appointed to be 
overſeer for one year then next enſuing; not for an over- 


ſeer's year, or until another ſhould be appointed; and 


ſo it does not appear that he was appointed for the legal 


Lord Kenyon, C. J.—It muſt be underſtood to mean the 
overſeer's year (a). 


Judgment for the King. 


-” 


(a) Vid. Rex v. Sparrow, Bott. by Conft. 1 vol. 17. pl. 33. 
Rex v. Searl, ib. 20. pl. 34. Rex v. Helling & al. 3 Bur. 1903. 


Kex v. A. Stubbe, 2 Term Rep. 395. 
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Indictment, 
« that 4 
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poor of the 
aid pariſh ;”” 
and that he 
refuſed to 


take u 


him the ſaid 
office of o ver- 
feer of the 
pariſh, held 
good. An 
appointment 
of overſeers 
« for one 
year then 
next enſu- 
ing,“ is to 
be intended 
for the over- 
ſeer's year, 
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Ships are 
_ rateable to 
the relief 
of the poor 
in a pariſh 
in which the 
port is where 
their home 
lies. Stock in 
trade is rate- 
able. But 
money at in- 
tereſt or in 
hand; the 
furniture 


the ſalary 

of an of- 
ficer of the 
cuſtoms ; 
the pay 
of a captain 
in the navy, 
or of a trad- 
ing veſſel ; 
and the 
ſalary of a 
merchant's - 
clerk, are 
not liable to 
be rated. 
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The KINO againſt 8. WHITE and others. 


SALHUEL White merchant, nn White widow, John 

Lander Eſquire, Thomas Langharne Eſquire, William 
Corben, Robert Daw, and Wilkam Stanſmore, inhabitants in 
the pariſh of St. James in the town and county of Poole, 
appealed againſt a rate or aſſefſment made for the relief 


of the poor of the ſaid pariſh, dated the 1oth day of De- 


cember 1791, alledging that they the ſaid Samuel White, 
Ann White widow, hn Lander Eſquire, Thomas Lang- 
harne Eſquire, William Corben, Robert Daw, and William 
Stanſmore, were ſeverally and reſpectively aſſeſſed and rated 


in the ſaid rate, although neither they nor either of them 
of an houſe; | | 


had any property liable, according to the law, to be aſſeſſed 
or rated, in any aſſeſſment or rate made for the relief of the 
poor of the ſaid pariſh. 


It. appeared on he ſaid rate, that it was a rate of one 


penny in the pound on all lands, and three-pence for every 


hundred pounds of perſonal property. 


It was proved, that it was uſual in the faid pariſh to rate 
or aileſs the inhabitants within the ſaid pariſh towards the 
relief of the poor, for their perſonal property within the 
ſaid pariſh, in the proportion and manner following; that is 
to ſay, on calculation made that every 100. of which any 
inhabitant was poſſeſſed, did or might produce intereſt to 
the amount of 31. per ann. which intereft of 31. per ann. 


is conſidered” as a teſt of the ability of ſuch perſon ; and 


ſuch perſon is charged and aſſeſſed in the ſum of one 1 


for each pound of 1 8 ſuppoſed intereſt. 


That it was uſual alſo within the ſaid pariſh, to rate and 
aſſeſs, in all rates and aſſeſſments made for. the relief of 


the poor of the ſaid pariſh, all officers in the army, navy, 
cuſtoms 


— — — — 
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ceulſtoms, or exciſe, being inhabitants of the ſaid pariſh, ac- 

cording to a ſuppoſed ability ariſing from their ſeveral and 
reſpective ſalaries ; thoſe of the officers of the cuſtoms and 
exciſe being payable within the ſaid: pariſh, and ſuch ſala- 
ries to the officers. of the army or * being paid to their 
agents in en for their uſe. 


us esd e the hl Been, Mil rs 


aſſeſſed according to the proportion and manner before ſtated 
in the ſum of 13,5007. for his perſonal property, which con- 


| fiſted of certain ſhips or veſſels employed in carrying on the 


Newfoundland trade from the port of Poole, in the pariſh of 


St. James in the town and county of Poole aforeſaid, and 


monies veſted on real. ſecurities; the lands on which the 
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ſame was charged, lying out of the ſaid pariſh of 8 


James, 5 


It was proved that the ſaid Ann White, widow, was af- 


ſeſſed and rated in the ſaid rate for her perſonal property 


within the ſaid pariſh in the ſum of 10004, according to the 
proportion and manner before ſtated, ſuch perſonal property 


conſiſting of principal money to that amount. 


It was proved that the ſaid John Lander was rated for his 
perſonal property in the ſum of 200/. ; that he was collector 


of the cuſtoms, payable at the port of Poole aforeſaid ; and 
that he had no perſonal property, except his ſalary, payable ta 


him as ſuch collector; and which he receiyed by an order of 


the Commiſſioners of his Majeſty's Cuſtoms in the pariſh of 


St. Fames aforeſaid, - 


Tt was proved that the ſaid Thomas Langharne was af- 
ſeſſed and rated for his perſonal property in the ſum of 10014. 
that he was a captain in his majeſty's navy, and had no 
other perſonal property but his pay as captain in the navy; 


1 was paid to his _ in London for his uſe; and thg 
I houſeho'd 
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houſchold woods and furniture of the math in which he 


lived in the ſaid parifh of Sr. James. 


It was proved that William Corben was tated fot his per- 
ſonal property in the ſum of 1000/., that he was a clerk to a 
merchant, then an inhabitant of the ſaid pariſh; and that he 
had no perfonal property except his pay as ſuch clerk, and 


- which he received from Fo/eph Neave, merchant, in the ſame | 


pariſh. 


It was proved that the faid Robert Dat was rated for his 


_ perſonal property in the ſum of 100/.; that he was maſter of 
'a' merchant veſſel trading from the port of Poale aforeſaid 


to other parts; and had no perſonal property but his pay, 
which he earned as ſuch maſter of a veſſel, and which he re- 


_ from Meſſrs. Benjamin Lefton and Co. in the — of 
St. Fames aforeſaid, 


It was proved that 7 lliam Stanfſmore was rated for his 


perſonal property in the ſum of 300/. ſuch perſonal _ 


WWW 


The court of quarter ſeſſions, on hearing the above ap- 
peal, were of opinion, that all and every the above · named 
appellants were ſeverally and reſpectively liable to be rated, 
and therefore confirmed the rate; fubje& nevertheleſs to 
the opinion of the Court of King's Bench, whether the ſaid 
appellants, or either of them, ought to have been aſſeſſed: 
and if the Court of King's Bench ſhall be of opinion that 
the ſaid Samuel White ought not to be rated, then the court 


of quarter ſeſſions order and adjudge that the ſaid rate ſhall 


be amended by ſtriking out the name of _ ſaid Sama 
6 White. | | ? ; 


And if the Court of King's Bench ſhall be of opinion 


char the ſaid Ann White ought not to be rated, then the 
court 
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— of quarter ſeſſions order and adjudge that the ſaid 


rate ſhall be amended, wn out n * he d 
Ann White. 


And 10 of 1 reſt. 
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and others. 


The foi g caſes were only mentioned; the court 


being of opinion they were too clear for N = 


John Lander rated for his ſalary as colleQor of the 


.  euſtoms of the port of Poole. Per Cur. It had been de- 


| termined before, that this ſalary is no more rateable 
than the wages of a ſervant: ; it _— not to be 3 
again (a). 


The caſes + Langharne rated for his pay as captain 
in the navy, of Daw for his pay as captain of a mer- 
chant veſſel, and Corben for his ſalary as clerk to a mer- 


chant, were conſidered as governed by the laſt caſe, and 


held not rateable. On the other hand, the rate on Ni 
more for his ſtock in trade was allowed to be good. | 


— and Gibbs in ſupport of the order, 


The only argument againſt perſonal property mide rates 
able is, the difficulty of doing it; but this objection is 
got over in the preſent caſe, becauſe it is ſtated to be 
the cuſtom in this pariſh to rate all thoſe ſpecies of it 
mentioned as rated here; and being poſſible in this. in- 
ſtance, the ſtatute ought to be complied with. | 


I. As to Samuel White, who is rated for perſonal property 
_ conſiſting in veſſels employed in trading from Poole to News 


_ I" a g 
e 8 4. as PY . y 4. 3.4. — 1 * 2 


_— _—_—— 


(a) Rex v. Shallfieer, 4 ( Burr, 2011. See the opinion of Lord 
eng in Alias v. 3 Cald. 339. 5 
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foundland, and monies veſted in real ſecurities, lying out of 


” the pariſh;- he is rateable for his ſhipping on the very 


ſame principle that a ſhopkeeper is for his ſtock in trade. 
The ſhips are viſible property from which the merchant de- 
rives a profit. 


2. He is alſo rateable for the money laid out upon mort- 


gages ; for that is viſible property; ſince the juſtices could 


not otherwiſe find the fact of his poſſeſſing it: like the caſe 
of the veſſels, it is to be conſidered as yielding a profit 
in the pariſh where the mortgagee reſides, and where the 
intereſt is received. | 


3. Ann White for 1000 J. principal money. This caſe de- 
pends much upon the ſame reaſoning with the former: it is 
found that ſhe poſſeſſes ſo much perſonal property; it is 
therefore viſible, and it is to be preſumed that ſhe makes 
the value of the intereſt of it, or ſhe would not keep it by 
her. It is a criterion of her ability, according to which the 
ſtatute directs that every one is to contribute to the relief of 
the poor. It would be abſurd to ſay that if à man is worth 


half a million, he ſhall not be rated becauſe he does not 


chuſe to put it out to intereſt, At all events it is ſo much 
perſonal property found in her hands, which muſt be rated, 
unleſs ſhe can ſhew ſome ground of exemption, ſuch as 
proof of her owing debts to the amount of it, Wc, Rex v. 
Hogg (ö), and Atkins & al. v. Davis (c). 


4. They contended that Langharne was rateable for his 
furniture, as being alſo viſible property within the pariſh. 


Morris and Bond, contra, contended, 4 


The ſhips are not liable to a rate, for they are con- 
_ paſſing backwards and forwards; and if Ry are to 


— 


(*) Cald. 266. 1 Term Rep 721. (e) Cald, 315. 
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be rated at one port, they are upon the ſame 2 
ſubject to this taxation in every one into which they 


2. The mortgages. The diſlinction has been eſtabliſbed 
ſo Fes ago as Sir Anthony Earby's caſe (d); that the pro- 
perty mult be viſible and local within the pariſh, neither of 


which theſe ſccurities are. Money lent out is in no caſe 
rateable. This was the opinion of Lord Mansfield (e) with 


1792. 
— — 
The KI RO 


. 
S. Wualrz 


and others. 


reſpect to money in the funds, between which caſe and that of 


money lent out on any other ſccurity there can be no ſound 
diſtinction, Otherwiſe, if a man has ſeveral places of reſi- 
dence, he would be liable to be rated in all for that money, 
which perhaps he has in none of them. But there are even 
{tronger reaſons againſt rating the profits of money lent on 
landed ſecurity, which is the preſent caſe, than any other: for 
they are in fact part of the profits of the land given as a ſecu- 
rity for the money. Theſe lands have been rated before; 
and, like the caſe of quit-rents, are not rateable a ſecond 
time, even where the land is within the pariſh (1). 


3- The caſe of the money in the poſſeſſion of Aun White 
is liable to the ſame objection; that if it be rateable at all, 


* 


* — g — 22—ů— 


= 
—— 


(a) 2 Bulſt. 354. (e) Rex v. Andover Comp. 565. 


) The Court ſeemed inclined at firſt not to give any opinion 
as to the rateability of the money lent on mortgages, conceiving 
that, as they were of opinion that the ſhips were rateable, it would 
be interfering as to the quantum of the rate. But Boxd took this 
diſtinction; that where the ſubject matter of the rate was all of the 
ſame nature, it muſt neceſſarily interfere with the quantum, to ſay 
for what the individval ſhould be rated and for what not. But where 
there are two diſtinct ſpecies of property, if this Court tell the ſef. 
ſions that one is not rateable at all, it does not interfere with the 

* quantum of the rate any more than if they decide that neither is 
_ rateable, or that the ſeſſions had ſlated a goekion upon the rate- 
ability of that ſ pecies alone. 
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it will be rateable in every pariſh i in which ſhe may chance 
to reſide ; neither is it viſible property. There never was 2 


caſe decided with greater reluctance than that of ſtock in trade 


being rateable, on account of the hardſhip and oppreſſions it 
might give riſe to ( F). But this is a ſpecies of property, 
the rating of which would be ſtill more pregnant with them; 


and Lord Mansfield for that reaſon held in Rex v. Ande- 


ver, that there was a very wide difference between ſtock in 


trade and perſonal property like the prefent. A perſon is 


only liable ro be rated for the ſurplus of his property after 


the payment of his debrs. Are perſons then engaged in 


trade, or in commerce, to be obliged to come forward, and 
diſcloſe the ſituation of their affairs to the hazard of bank- 
ruptcy ; or elfe to ſubmit to the impoſition of any rate the _ 


_ riſh officers _ chuſe to impoſe 8 them? 


4. As to the 1 farniture, it cannot be rateable. It 


. conſtitutes no part of his riches; it yields no increaſe or pro- 


fit; it is the mere means by which he occupies his houſe ; 


and forms no part of that fund by which he is to ſupport 


himſelf, much leſs ſo of that out of Es he can contribute 
to the maintenance of others, | 


Lord Kenyon, C. J. —This caſe is environed with difficul- 
ties on which cver fide it is determined. The 43 of Eliz. 


Was made to enforce ſome of thoſe duties which the civil 


law calls imperfect obligations ; for it is the duty of every 
man to contribute ſomething according to his property to the 
ſupport of the poor. It was determined fo long ago as Sir 
Anthony Earby's caſe, that the property from, which a man 


is by this act compellable to give ſomething, muſt be viſible 


and within the pariſh. Upon this principle, I am of opinion 


. — 
9 


1 


| : (/) Rex v. Hill, Cowp. 615. Rex v. J. Rodd, Cald, 148. 


that 
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chat che ſnips are rateable in this pariſh, where the port is 


in the regiſtry act (g). As to the intereſt of money, I conceive 
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upon the ſame grounds, that it is not rateable; and I find 8. Warts 
it impoſſible to obviate the difficulty mentioned from and others. 


the bar, that if a man has two places of reſidence, he 


muſt be rated twice for the ſame property; which may, 


as in the preſent caſe, be laid out in a third pariſh, I am 
of the ſame opinion as to the houſchold furniture. 


With reſpeCt to the principal money ſtated to be in the 


hands of the woman, I am inclined to be of opinion that it is 
| rateable. That it ſhould not be conſidered as a caput mortuum, 


| but as yielding a profit to her; and | contequently as being a 
fit object for this aſſeſſment. . 


| Lord Commiſſioner Aſphurft abſent, 


Buller. J.—I concur with my Lord in all the points except as 


to the money in the hands of the woman. This, I am of opi- 
nion, is not the ſubject of a rate upon two grounds: 1ſt, Be- 
cauſe, to make anything liable to be rated, it muſt be ſhewn that 
it produces ſome profit. But here the caſe ſtates that ſhe 
has the money in caſh in her own n poſſeſſion, where it could 
yield none. 


2d, 1 do not think that money is rateable in any 
caſe; and I am of opinion, that the act never intended it 
ſhould be ſo. We all agreed in the caſe of Atkins and Da- 


vis (h); although Lord Mansfield and I differed upon another 


point, that the only property which is rateable is that which 
is viſible and within the pariſh. I do not conſider this as vi- 
ſible, and I dread the ee of . officers * 


„ 
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4 1792. into a man's eſcrutore to ſee how much money he has there! 
neither do I ſee if a man chances to reſide in two pariſhes, a 
how he is to be rated except for the whole in both. 


oO , 
Ine KinG 


8. W. ITE 
. age other: Groſe, "Tg to the ſhips and the intereſt of the money 
| out upon mortgage, I agree with what has fallen from my 
. brethren. But with reſpect to the 10007. in the poſſeſſion of 
Mrs. White, I have had much doubt. On one fide, I fee the 
is a perſon of ſome abilityz on the other, I cannot think 
this property was ever intended to be rated by the act of 
- parliament. I cannot ſee in the cafe put by my brother 
Buller in what manner it could be rated; and I find that, 
from the time of paſſing the act until the preſent moment, 
it never has been ſo. I know that uſage cannot control an 


act of parliament, but it is evidence of the ſenſe in which! it 
is to be underſtood. 


Lord 3 C. 00" have doubted extremely on the 
- raſe of the money; and the opinion I have given is not very 
- firmly rooted in my mind. If I had heard the reaſons on 
which my brethren have relied in delivering their opinions, 
I think them ſo ſtrong that they would have inclined me the 
other way. | 


Rate on the ſhips and ſtock in trade confirmed 
aud amended by ſtriking out the reſt. 
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another. p, 


May 19. 

F cee Thad 9 a rule laſt term, calling ot on Juſtices of 
the defendants, who were juſtices for the county of the county 

Worceſter, to ſhew cauſe why a mandamus ſhould not iſſue; 5 peoith wich- 

commanding them to tax, rate, and affeſs ſome pariſh within in their jurife 

the hundred of Halfshire in the ſaid county, in aid of the 3 

inhabitants of that part of the pariſh of Dodderhill which ſituated with- = 

Ties in the borough of Droitwich, being in the ſaid hundred in 1 

and county. His affidavits ſtated, That that part of the pa- kugages; ju- 

riſh of Dedderhill which was within the borough of Dreit- riſdiẽtion. 

with, had immemorially maintained its own poor, and had 

diſtinct overſeers ; and that the rates were now twenty-five 

ſhillings in the pound, and increaſing. That the whole of 

the pariſh and of the borough were within the hundred of 

Halfihire in the county of Worceſter, within which the de- 

fendants lived and acted; and that the poor rate for that 

part of the pariſh of Dodderhill which was without the bo- 

rough, as well as of the other pariſhes within the hundred, 


were moderate. 


Erſkine and Parke now ſhowed th cauſe e the Turſday, 
wit 1 Juxe 21. 


7. That the mandamus ſhould not be to command the 
juſtices to make a rate in aid, but. to hear the complaint, 
and determine whether ſuch a rate was neceſſary. © 


2. It ſhould not command a rat2 on a pariſh, but on ſome 
individuals of a pariſh, 1 Veut. 350. 


3. The juſtices of the 3 of Droitwich have an ex- 
clufive juriſdiction over it, by reuſon of a non- intromittant 
6 | clauſe 
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— The Eine juſtices within their jurifdiction che power of rating in aid 
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clauſe in their 8 and the defendants as juſtices of the 
county cannot act therein. The 43 Eliz. c. 2. /. 8. gives ſuch 


as well as all other powers; and therefore the juſtices for the 
county have no more juriſdiction in this caſe within that 


diſtri than in any other. 


| Barret for the rule.—As to the 1ſt objection, it is not 


q! diſcretionary, but a matter of right for the juſtices to make 
this rate. 16 Vin. 416. 2 Shaw's Prof. Juſt. 47. 


2. It is optional in the juſtices either ta rate the whole 
pariſh in aid, or particular perſons. Dimchurch v. Eaft- 
ehurch (a), Rex v. Knightley (ö), Rex v. St. Pater and Paul, 
Marlborough (c), and the caſe cited from Ventris * no 


more. 


* The preſent application is to make a rate on pariſhes 
over which the borough juſtices have no juriſdiction. Where 


there is only one pariſh in an excluſive juriſdiction, the juf- 


tices for the county muſt interfere to rate other pariſhes to 


the relief of its poor, or it is ſhut out from the benefit of the 


ſtatute; and for the ſame reaſon it cannot exclude them, 


where none of thoſe within ſuch diſtrict are able to contri. 
bute, as is the * caſe. 


The Court thought, that though this was but part of 
a pariſh, yet it was entitled to contribution, under the equity 


of 43 Elia. as being a vill maintaining its own poor ſepa» 


rately (a). 


They inclined againſt the firſt 1 They were 
decidedly againſt the ſecond but were of opinion, from 


W 


(a) Salk. 480. (5) Comb. 309. (e) 2 str. 1114. (4 Fel. 35» 
15 | a view 
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a view of all the ſections in the 43d of Eli. relative to 1792. 
this point, that magiſtrates, to make one pariſh contribute Gn ——g 
towards the ſupport of the poor of another, muſt have The - pg 


2 juriſdiction oyer the Fug Nene ſuch aſſiſtance; and e ens 
* and another. 8 
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.- Saturday, |  Ungion. 
Tune 20. | 
m_—_— _ juſtices made an order for the removal of Sarah 
83 9 Will 111. Milburn, wife of Thomas Milburn, deceaſed, with 
E c. zo. does ſeven of their children; viz. Thomas, 14 years of age, Wil. 


my cog ney liam 11, Sarah about 10, Alexander 7, Edward about 4, 


children. Ann near 2, and Martha 4 months old; from the pariſh of 
| All Saints in Cambridge to the pariſh or * of Dar- 
. aforeſaid. 


Upon appeal the Cambridge ſeſſions conſirm the order, and 
ſtate the following caſe: 


John Milburn, the grandfather of the pauper's huſband, 
being a ſettled inhabitant of the townſhip or pariſh of Dar. 
lington in the county palatine of Durham, came into the | 

| pariſh of All Saints in the town of Cambridge, under a certi- 
ficate from the pariſh of Darlington, dated the 13th J 
1736; during his reſidence there, amongſt other children he 
had a fon named Thomas, who lived in the ſaid pariſh of 
All Saints as part of his father's family, except for one year, 
during which he lived as a hired ſervant with one Collett 

in the ſaid pariſh of All Saints; after which ſervice he re- 
turned to his father, and afterwards married, and had ſeve- 
ral children, and amongſt others Th:mas, the huſband of the 
pauper Sarah Milburn; which ſaid Thomas lived in the parith 
of All Saints till the time of his death: T hat the ſaid laſt 
mentioned Thomas, when of the age of 14 years, was hired 
to, and lived as a ſervant with Mr, Brooks for the ſpace of 
_ three years, in the ſame pariſh of A// Saints: That Fohn Mil- 
burn the grandfather, ſome time before the grandſon's ſer- 
vice with Brooks, returned with his wife to the pariſh of | 
| | Darlington, 


— . . .. 


5 . 
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Darlington, leaving behind his ſaid fon Thomas with his fa- 1792. 
mily, and amongſt them his grandſon Thomas Jobn Milburn; eke 
the grandfather and his wife died in the pariſh of Darlington: pom 
That the pauper Sarah, or any of her children, have not, The Inbadĩt- 
ſince the death of Thomas the huſband, done any act to gain e 


lingto nas 
a ſettlement. 


Erſkine, Wilſon, and Reynond, in RIEL of the dran of 
ſeſſions, made two pra g 54799 2 <4 


=; Whether a certificate extends to te grandetildren of 
the perſon to whom f it was Taree? 2 


2d, Whether 40 certificate, under all the a 
of the preſent caſe, is to be conſidered as functus officio, by 
the return of the grandfather and his wife; ſo that the part 
of his family left behind were capable of gaining a ſettle- 
ment otherwiſe than under the ſaving of 9 and 10 Will, 

. 11.2 ; 


The argument was 3 to the firſt queſtion ; z on 
which they contended, that from the words of the act, from its 
ſpirit and policy, and from authorities, it ſhould be conſi- 
dered as extending to grandchildren. The word uſed both 
in 8 and 9 Vill. III. c. 30. and 10 Will, II. . 11. is 

family,“ which imports grandchildren as well as chil- 
dren (a). All the children of the grandfather reſide as much 
under the protection of his certificate as if one had been ſpe- 
cifically granted to each of them, and that though they. 
are born after he comes into the pariſh under the certi- 
ficate. Rex v. Sherborne 0) Rex v. Bray 6. Rex v. Buck-. 


— 1 . © oY * T. 4 


— 


0 —— —  —— — —— 2 


(a) Vid. Wild's caſe, 6 Rep. 16. h (5) Burr. S. C. 182. 
2 Str, 1168. (c) Burr. 8. C. 259. 1 Wilſ. 11. 


Ingbam: 


. 


Tim I 
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ingham (d); conſequently their children muſt be protected 
o 
ſuch a ſpecific certificate. | 


The Inbabie- | 
ants of Dar- With reſpect to the ſpirit and policy of the act, it will | 


be defeated by a contrary conſtruction, and the ſame conſe · 
quences enſue as if the ſtatute did not exiſt. 


'The deſign of the ſtatute was, that poor perſons might — 
move to ſuch places as they were moſt likely to get work in. 


But if the grandchildren of certificated perſons do not reſide 


under the protection of the certificate, they are liable to be 
removed as ſoon as ever they have paſſed the age of nurture, 
not merely when they become chargeable, but whenever they 
are likely to become ſo. Pariſhes therefore will not grant 
certificates if the conſequence is to be, that children are to be 
thrown in the firſt inſtance upon their ſupport, and removed 
from their parents who were able to maintain them. To 
give ſuch a conſtruCtion to the ſtatute would be equally con- 


trary to policy and humanity. 


Theſe acts meant alſo to prevent the pariſh into which 2 
poor man came to reſide from being burthened with the 


conſequences of his reſidence. To effect this, they oblige 


the pariſh certifying to maintain the pauper, and his after- 


born children, in the ſame manner as if he had never departed 
from his original ſettlement ; conſequently they muſt mean 
that they ſhould maintain the grandchildren, for they muſt 
have ſupported them if the grandfather had remained at home. 


With reſpe& to authorities, in Rex v. Taunton St. Mary 
| Magdalen (e), the three judges who determined that caſe 
were all of opinion, that the word « family” in the act, 
n to grandchildren. Mr. J. Forſter declared that in 


** — 
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(.) Burr. $. C. 115 by. 11. | (e) Burr. 8. C. 402 1 
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the civil law the word liberi extended to grandchildren. 
Mr. J. Wile cited 2 Vern. 108. (J) to prove, that a de- 
viſe to children would extend to grand children; and there 
are two caſes in Ambler's Reports to the ſame effect (g). 
It is true the Court afterwards gave judgment upon another 
ground]; but they did not intimate in the leaſt that they had 
charged their opinion upon the point at preſent in queſtion. 
In Rex v. St. Mary Weſtport (b), the Court were of opi- 
nion, that the great-granddaughter of a certificate man, 
who was pregnant with a child likely to be born a baſtard, 
was not removable upon that account, but that. ſhe muſt 
become actually chargeable before ſhe could be ſent back to 
the pariſh certifying. They muſt have held therefore, that 


ta 
| 1792 
The Kira 
. 
The lnhabĩt- 


ants of Dar- 
lingtos. 


ſhe and her father, who was grandſon to the perſon to whom 


the certificate was granted, muſt have reſided under its pro- 
tection, ſince otherwiſe they might have been removed, as 
being likely to become chargeable. : 


This caſe lay over till Saturday, June 23d, * the coun 
fel re-urged their arguments in ſupport of the order. 


Lord Kenyon, C. J.— f this caſe had been oppreſſed by any de- 
eiſion, I ſhould not have gone in contradiCtion to it; but there 
is no one whatever in which this point has been decided. I 
- remember the caſe of Tawnten St. M. ary Magdalen, and Taunton 


St. James, and all the opinions that were formed both on the 


bench and at the bar upon it. I have a long note of it; and 
am certain that it was much doubted at the time, whether 


a certificate did extend to grandchildren, and that the bar 


| wiſhed very much to have the point then decided. The 
Court took time to conſider of the caſe; and whatever opi- 
nion they might throw out upon the argument, they took 


gn IIS 


(f) Crook v. Brookeing. . (2) Wythe v. Thurlſton, 
Amb. 555. Gale v. Bennet, ib. 681i. (5) 3 Term Rep. 44. 


Care 


128 


1792. 
The Kine 


D. 
The Inhadit. 
ants of Dar- 
lington. 


- | CASES N TRINITY TERM 55 


care to ſtate expreſsly that they did not decide it upon the 
ground that the word © family” in the ſtatute extended to 


grandchildren. As to the caſes cited from Vernon and Am- 


bler, they are cafes relating to wills, where the particular 
meaning and intention of the teſtator is to govern the de- 
termination of the Court With reſpect to Rex v. St. Mary 


| Weſtport, I do not ſee how it bears upon the preſent caſe.— 


'The Court there decided that a certificate-man was not re. 
movable, becauſe his ſon and grandſon, who were emanci- 
pated, and lived ſeparate from him, had. aſked and obtained 
relief. We were alſo of opinion, that a certificated perſon 
was not removable, on the ground that his daughter, who 


delt in the houſe with him, was likely to become chargeable 


to the pariſh where he lived. But it was not ſtirred, whether 
the certificate under which he reſided was * to himſelf 


or to his — | 
His Lordſhip having then ſtated the caſe, proceeded : 


Two queſtions ariſe upon this caſe. 1ſt, Whether there 
was an end of the certificate by the pauper's going back 
to Darlington, although he left part of his family behind 
him? In my opinion there was not. If all the family had 
gone back, I ſhould have conceived it to be otherwiſe ; but 


as he left part of his family behind him as a kind of pledge 


for his return, there does not appear to have been any in. 
tention in him to abandon it. Upon this point, however, I 
do not mean to give a decided opinion, as I am prepared 


to determine this caſe on We other queſtion which ariſes out 


of it. 


The words of the ſtatute, upon which it depends, are, 
« That every ſuch certificate ſhall oblige the pariſh or place 
« granting it to receive and provide for the perſons men- 
* tioned in it, together with his or her family,” Now what 

| Sd is 
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is that family, except thoſe perſons who reſide with him, of 


. whom he is the pater-familias, or head. The ſon is one of 


them ſo long as he remains under his father's protection; and 
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during that time he is not removeable, if his father reſides The Inhabit. - 
under a certificate: but when he becomes the head of a ànts of Dar- 


family himſelf, he is emancipated ; and both the words and 
policy of the act require, that he ſhall be no longer conſi- 


dered as reſiding under the certificate, Much has been 


ſaid at the bar of the cruelty of tearing children from the 
protection of their parents; but we know that in the lower ſta- 
tion of life children are every day ſeparated from their parents, 
and that it is for their benefit, and for that of the community, 


lington. 


that they ſhould be ſo. Such is the caſe of binding out pariſn 


apprentices. TI am therefore clearly of opinion that the cer- 
tificate does not extend to the grandchildren; and I am 
equally clear that there has been no deciſion in contradiction 
to the ſentiments which I have now deavered (1). 


Lord Commiſſioner Afbhurſt abſent. 
Buller, ]. 1 queſtions ariſe upon this caſe : Iſt, Whe. 


ther the certificate was at an end, by the grandfather's going 


back with his wife to the pariſh granting it, and leaving the 


reſt of his family behind him ? 2dly, Whether a grandchild 
is included in a certificate at all? On the firſt point, I am of 
opinion that the certificate was determined; becauſe the ob- 
ject of the act is, that it ſhall extend to the perſon to whom 
it is granted, and to his family; but his family conſiſts alone 
of thoſe who live with him. 


The 2d point has been ſo fully gone into by my Lord, as | 


I ſhould not ſay a word upon it, if it had not been ſtated at 


——_— 


(1) In Rex v. Frampton upon Severne, Lord Mansfield fays ex- 


preſsly, „That in the Taunten caſe the Court doubted, and did 


not determine the extent of the word family in the aQ, and 
©« whether it comprehended grandchildren. Cald. 100. 


= -- he 
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the bar to be the ſettled opinion, that a certificate did extend 
to grandchildren. I have often heard it remarked by my 
Lord Mansfield, and by other judges with whom I have had 
the honour of ſitting upon this bench, that it would haye 
been fortunate for the public,'if the Court had ſtuck to the 
ſtrict letter of the law in their expoſition of theſe acts of par- 
liament, and not gone into niceties of diſtinction and expla- 
nation, which puzzle the underſtandings of mankind in ge- 
neral. This cafe depends entirely upon the meaning of the 
words made uſe of in the acts of parliament. The preamble of 
the 8 and 9 Mill. III. c. 30. ſhews the intention of the Legiſla- 


ture in paſſing it. Foraſmuch as many poor perſons, charge- 


« able to the place where they live merely for want of work, 
« would, in any other place where ſufficient employment is to 
« be had, maintain themſelves and families, and not being 
te able to give ſuch ſecurityas will be required upon their com- 


« ing to ſettle themſelves in any other place, they are for the 
«c 


molt part confined to live in their own pariſhes, and not per- 


c mitted to inhabit elſewhere, though their labour is wanted in 
« many other places, where the increaſe of manufactures 


a. would employ more hands;” ſo that the object of it is, that if 
a man in conſequence of any circumſtances ſhall not be able to 
get a comfortable ſubſiſtence by his trade in the place where 
he is ſettled, he ſhall be enabled to go elſewhere, that he may 
maintain himſelf by his labour. The enacting partthen proceeds 
to ſtate, that the pariſh ſo granting the certificate “ ſhall be 
bound to receive the perſon to whom it was given, together 
“ with his or ber family, and that when they become 


_ & chargeable to the pariſh to which the certiſicate is granted, 
cc ſuch perſon and his or her children, though born in that pa- 
« riſh, not having otherwiſe acquired a legal ſettlement there, 


© may be removed to the pariſh or place whence ſuch cer- 
cc tificate was brought.“ | 


The act therefore relates to the perſon to whom the certi- 
keate is granted, and ſuch perſons as conſtitute part of his 
5 . family, 
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family, or houſehld, at the time of his removal. To judge 
of the queſtion before us more accurately, let us ſee how the 
law ſtood at that time with regard to the man himſelf gaining 
a ſettlement. I am of opinion, from the words of the act, 
that he might have acquired one in the pariſh into which he 


came under the certificate, It is true the law is now other- 


wiſe, by 9 and 10 Will. III. c. 11. which enacts, That no 
perſon or perſons who ſhall come into a pariſh by a certifi- 


cate, ſhall gain a ſettlement there by any means except two— 
" renting a tenement of the value of 1o/. per annum, or ſerving 


an annual office in the pariſh. But in it there is no mention of 


„ 
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his family; and J think that all the reſt of them, except ſuch | 


as may be ſaid to come into the pariſh by the certificate, 


might have gained a ſettlement there. The 12th of Anne, 


c. 18. „ect. 2. confirms this opinion; for after reciting the 


8 and 9 of Will. III. c. 31. and that certificate perſons fre- 


quently take apprentices by indenture, and hire ſervants by 


the year, who by reaſon of ſuch apprenticeſhips and ſervices 
do gain ſettlements, and become great burthens to ſuch pa- 


riſhes, Wc. it enacts, That the apprentices and ſervants of 


ſuch perſons ſhall not gain a ſettlement in ſuch pariſh, by 
ſuch hiring or indenture. If the former acts had extended 


to this part of the family of the certificated perſon, this ſta- 
tute was unneceſſary. It is therefore an expoſition by the 
Legiſlature of what the law was ſuppoſed to be at that time. 


Two arguments have been mentioned at the bar as contrary 
to this conſtruction : Firſt, That the ſon of a certificated 
man cannot be removed until he is aQually chargeable ; but 
this is not ſo, unleſs it is to be underſtood as qualified in this 
way—that you cannot remove him while part of the family 


of his father. But when he is ceaſed to be fo, and is be- 


come domiciled elſewhere, he may be removed equally with 
any other perſon. As to the ſecond argument, of the incon- 


venience and impolicy of ſuch a determination, for that it will 


cauſe the removal of many children from their parents, it 
may perhaps apply to caſes where certificates have been al- 
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ready granted. But a much greater inconvenience would 
ariſe if a contrary deciſion was adopted, that of creating a re- 
luctance in pariſhes to grant certificates at all, which would 
in a great meaſure go to repeal and make nugatory the 


ſtatute. - Sn 


SGraſe, J—As to the firſt queſtion, Whether the certificate 
is at an end by the return of the grandfather ? I wiſh to be 
underſtood as giving no opinion upon it, not having heard it 
fully argued. As to the ſecond queſtion, the point is, Whe- 
ther from the words of the ſtatute it appears to have been the 
intention of the Legiſlature to include grandchildren in the 
certificate ? I am fully of opinion with my brethren that it 
was not. The act makes uſe of the word «© family;” now 
the grandchildren are no part of the family of the grand- 
father; they are the family of his ſon. The Legiſlature, 
in a ſubſequent part of the act, makes uſe of the word 
« children” as ſynonimous to that of family, which ſhews 


what they meant by the word in the former clauſe. As to 


the inconvenience ſuggeſted, of removing the child from its 
parents, the anſwer is, that the pariſh to which it was re- 
moved would readily grant a certificate to the father, which 
would include the child as part of his family. 


Both orders quaſhed. 


IN THE THIRTY-SECOND YEAR OF GEOR GE III. 


The KiNG againſt The Inhabitants of Eat 
| Journ 


N Hake juſtices remove John Mills, and Phoebe his wife, from 

the pariſh of Eat Shefford in the county of Berks, to the 
pariſh of Welford in the ſame county; upon appeal the ſeſ- 
| ſions quaſh the order, and ftate the following caſe ; _ 


That the pauper, about a fortnight previous to Michaelmas- 
day in the year 1790, was hired by one Stephen Birch, of the 
pariſh of N elford, to ſerve him from Michaelmas to Michael- 
mas, at the wages of four guineas ; and accordingly went 
into the ſervice of the ſaid Stephen Birch upon the Michaelmas- 


133 


1792. 
8 | 
June 23. 


A yearly ſer. 
vant runs a- 

way and con- 
tinues abſent 


for thirteen 


weeks, when 


he is appre- 
hended, and 


then agrees, 
upon being 


forgiven, to 


relinquiſh 
part of his 
wages, and 


day enſuing, and continued therein for the ſpace of eight go on in his 


weeks, and then ran away, and continued abſent for thirteen 
weeks, during which time he worked with, and received 
wages from another perſon : That Stephen Birch then appre- 
hended him with a warrant; but, in his way to a juſtice, 
aſked him, „Whether he would come back to his place, or 
go to priſon? and if he would come back, and go in his 
« place as he ought to do, he might.” The pauper ſaid, 
« He would come back ;” and his maſter aſked him then, 
„ What he ſhould be willing to abate for the time he had 
e been abſent?” the pauper ſaid, « He thought one ſhilling 


« a-week would not hurt him;” which was agreed to, and 


the pauper returned into Stephen Birch's ſervice, and conti- 


nued till the end of his year, when he received all his wages, 


except the thirteen ſhillings which had been agreed to be do» 


duced. 


Milles and Blackſtone, in ſupport of the order of ſeſſions. | 


The pauper has not ſatisfied the meaning of the act, which is 
that he ſhould continue and abide-in the ſervice for a whole 
: 3- | | year, 


place as he 
ought todo; 
if he ſerves 
the remain - 
der of the 
year, he gains 
a ſettlement. 


{ -” ” 

{ 

. 
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year, for he was abſent without the knowledge of his maſter 


ſtructive ſervice for a year, in conſequence of the maſter's 
ſubſequent conſent to take him back, for the original contract 
of hiring was at an end. The length of his abſence ſhews, 
that he had no animus revertendi, but that he had abandoned the 


| ſervice to which he would not have returned if his maſter had 


not apprehended him (a). In all caſes of conſtructive ſer. 


vice, the point in queſtion has been, Whether the ſervant had 
his maſter's leave to be abſent ? or, at leaſt, Whether he did 


not conſider that the contract remained undiſſolved by it? 
Kiſlingbury and Nether Heyford (5). A preſumption of this 
does ariſe from the maſter's receiving the pauper back again; 
but this preſumption, like all others, may be rebutted by the 
parties ſhewing by their conduct, (as they did here, ) that they 
conſidered the contract as diſſolved. This appears from the 
converſation ſtated in the cafe, which is in fact anew agreement 
to ſerve. The maſter refuſes to take the pauper back, unleſs he 

will make ſome abatement in his wages for this abſence. It is 
not therefore an unconditional re- acceptance, as in the caſes hi- 

therto determined, wliere the abſence was ſhort, and where the 


deduction of wages was at the expiration of the year; but anew 
contract to ſerve, founded upon the relinquiſhment of wages 


on one fide, and of puniſhment on the other. It is true the 
maſter makes uſe of the words, „ go on as he ought to do,“ 
but that only means that he was to conduct himſelf with 
. in the ſervice. 


If an "ITO for thirteen weeks can be purged in this 


way, there will be no drawing the line. Although there be 
an abſence from ſervice of thirty or forty weeks in the year, 


nay of all except the firſt and the laſt day, it may be deemed 


an abiding in the ſervice for a year, and thus the words and 


policy of the act be completely overturned. 


— 
he hes Mb * — — i 


P_ 2_ o 
— — * 


2 


(a) Rex v. Grantham, 3 Term Rep. 754 (6) Burr 8. C. . 
4 19 55 Lord 


IN THE Tamer. eco Year OF GEOR GE III. 


Lord Kenyon, CG J. ſtopping Lane, contra. — 


his is one of the caſes in which we have to regret that 
the words of the act have been departed from; but as it has 
been done, and the error is grown inveterate, we cannot de- 
viate from that which has been made the eſtabliſhed rule of 
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conſtruction in ſo many caſes. It has been determined over 


and over again, that an actual abiding in the ſervice is not 
neceſſary to gain a ſettlement, if the maſter conſents to the 
abſence. I cannot diſtinguiſh Rex v. Hanbury (c) from the 
preſent caſe. It is ſaid that the length of the abſence makes 
a difference; but I muſt aſk, Where and by what means can 
the line be drawn? Perhaps had a caſe for an abſence of 
thirteen weeks firſt come before the Court, they might have 
been ſtartled at the conſequences of deciding, that it mighe 
be purged by a ſubſequent aſſent of the maſter to receive the 

pauper into his ſervice, But the principle is the ſame in this 
caſe as in the former, where the abſence was but for a fort- 


night. The pauper was received into the ſervice under the 


old contract in both, and we cannot decide the preſent caſe 
in a different manner, without reverſing that one. 


Lord Commillioner AÞburp abſent. 


Buller, *. and Greſe, J. e 0 


Order of ſeſſions e 


— ETINg 
———— 


(-) Burr. S. C. 322. See allo Rex v. Eaton, ib. 47. 
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An hog-ring 
er of a pa iſn 
is an annual 
office, within 
3 Will. III. 

c. 11. ect. 6. 


en by two juſtices, removing William Sarrel, Suſcn- 

nah his wife, and John their ſon, from the pariſh of 
Croꝛuland in the parts of Holland within the county of Lin- 
coln, to the pariſh of I Hittleſea in the Ifle of Ely; on ap- 
peal the order was quaſhed, ſubject to tic 8 of this 
Court, on the following caſe : 


That it appeared from the evidence, that William Sarre 
had, for twelve years and upwards prior to and immediately 
before his removal to the pariſh of H/hittleſea, reſided in the 
pariſh of Cr-wv/aid, and before that was legally ſettled in 
Wihittleſea: That the ſaid William Sarrel was legally choſen 
an hog-ringer for the ſaid pariſh of Crowland for one year, 
at a court-leet for the manor of Crowlarnd; and that he was 
preſented by the jury for the ſaid office, and was ſworn 
therein, and paid 4d. for the oath; and that he ſerved 


' ſuch office for two years on his own account: That the 


duty of ſuch office was to attend the open commons, to 
ſee that all hogs turned thereupon were rung; and ſuch 
| hogs as were not rung, it was the duty of his office to 


take them to the pound; which he frequently did, and 
always received one penny for impounding, and. 6d. for 
ringing each hog. It alſo appeared to the Court, that 
the appointment of ſuch office is of great antiquity, and 
ſerviceable to the inhabitants of the ſaid pariſh of Crows 
land. 


There was alſo another point in this caſe relative to the 
pauper's being rated for, and paying the taxes and rates of a 
houſe which he rented and reſided in at Crowland; but as 
the quarter ſeſſions had only ſtated the evidence, and not 
bs | ho 


WG ow _ \#7 
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the facts, and as the deciſion on the firſt point determined the 


ſettlement of the pauper, the other was not touched pet 


Bower and Dauncey, in ſupport of the NN of f ſeſtions, 
were ſtopped by the Court. 


8 Bal guy, and * Erſtine, contra, argued, that this 
was not a public office within the intent of the act, ſor it 
relates only to thoſe who have a right of common, which 
is a mere private right, as was held in Bore and Storer (a); 


where an amercement in a court-leet, for ſurcharging a 


common, was adjudged bad; and the reaſon given is, that 
the right of common is a private right. It is true, that 
if it be dubious whether the office is private or public, 


the Court will hold that the perſon ſerving it gains a 


ſetilementz but not where it is a mere private one, as 
this is, which cannot be diſtinguiſhed from that of a ſhep- 
ſherd. This has been held in caſe where there is the 
greateſt publicity in the exerciſe of the employment; as 
for inſtance, in that of a perſon appointed and doing the 
duty of curate for a year, which was held to confer no ſettle- 
ment (6). 


Lord Kenyon, C. J. — The kind of public offices in different 


diſtricts depend upon the various cuſtoms in theſe particular 
places; ſuch are mure-rangers, ale-taſters, haywards, &c. 
The preſent is ſtated to be an annual office, beneficial to 


the pariſh, and to have exiſted from remote antiquity. I 


agree that the notoriety of a perſon's employment does not 
amount to a notice to ſatisfy the ſtatute. It was once made 
a queſtion, Whether ſhoeing the horſes of the lord of the 


held, that no notice is ſufhcient except that which 1s pre- 


(@) 1 Roll. Abr. 541. pl. 6. | (5) Burr. 8. Gf 746. 
{cribed 


137 


1792, 
—ꝛ— — 
The Kin 


V. 
The Inbabit- 
ants of ¶ bite 


_ theſea. 


manor amounted to ſuch a notice? and it was properly 
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1792. ſcribed by the ſtatute, or admitted by it to be an equivalent (c). 
This is not an office which concerns particular individuals, 
8 4 but relates to all the inhabitants of the pariſh, It is there- 
The Inhabit- fore as much a public office as any pariſh office can be; I 


. ants of Mbit. 


wel cannot diſtinguiſh it from the caſes of tithing-men (d), ale- 
Tie + taſters (e), or an hayward, which have been already decided. 


Order of ſeſſions confirmed. 


x 
4 * „„ ——_—_—_c. ut. * 8 
= R „ — 9 


(e) Vid. 1 Jac. 2. c. 17. 3 Will. and Mary, c. 11. %. 3. and 6. 
(4 Burli comb and Samford Peverell, I Str. 544 (e) Rex v. Whit- 
oburch, Barr. 8. ha 365. ö 5 | 
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The KING againff BLEASDALE and Another. * het 5 
Inne 23. 
PHE 4 were + contities] in c/. each; on p Anne, Two perſons, 


c. 14. ſect. 4. for uſing a greyhound to deſtroy game, whe together 


uſea grey- 
not being qualified. | hound to de- 
| e ſtray game, 
5 5 3 : cannot be 
Per Cur.—It was decided in Hardman v. Whitacre (a), that convicted in 


where this ſtatute ſays, “ that if any perſon or perſons not ſeparate pe- 
4e qualified b ited th of keepi uſi nalties, un- 

ualified be convicted on oath of keeping or uſing any 

q der 5 Anne, 

ce greyhound, lurcher, &c. to deſtroy game, Qc. the perſon 4. 14. he. 4 
« or perſons ſo convicted ſhall forfeit the ſum of fire 
« pounds ;” the magiſtrate cannot convict each in the pe- 
nalty of five pounds, for it is but one offence : and without 


argument ary 
Quaſhed the conviction. 


(a) Bull. L. N. P. 189. 
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The KING againſt the Juſtices of Norfolk. 


REST moved, in laſt Eafter Term, for a rule to ſhew 1792- 
cauſe why a mandamus ſhould not iflue direted to the 8 
juſtices for the county of Norfolk, commanding them to pay to November 7. 
Mr. Muller, Coroner of the ſaid county, the fees and travelling , 
coroner 1s 
expences due to him, for taking four ſeveral inquiſitions upon not entitled to 
four dead bodies, caſt by the ſea upon the ſhore within that be paid for an 


| inquiſition 
WH | | ng na 
. ; »& 
By 25 Geo. II. Chap. 29, S. 1. For every inquiſition der 25» Geo. 
- fees. 11. Chap. 29, 


not taken upon view of a body dying in gaol, which ſhall be duly unleſs it be 
taken within &c. by any Coroner &c. the ſum of twenty ſhillings, ligned by all 


and for every mile, which he ſhall be compelled to travel from Me. Wie. 


his uſual place of abode to take ſuch inquiſition, the further fam ther he is en- 
of ninepence ſhall be paid out of the county rates, by order of titled to fees 


the juſtice, i intheir general, or quarter ſeſſions alſemdled. —— 


for an inquiſi- 
tion taken on 


Mb ingay, Partridge, and Foddrell, now ſhewed 2 againſt gente, * 
this rule. They contended iſt. that by the 25 Geo. II. c. 29, the drown yen 
coroner was only entitled to fees and travelling expences, where the high ſeas, 


the W has deen “ duly taken” But that the papers ee 


J. here in his county? 
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| 1792. here purporting to be ſuch are not inquiſitions at all, as they are 
— — ſigned only by the coroner and foreman of the jury. 2d. That it 
ING» appears from the affidavits, that the preſent caſes are not within 
The | Juſtices the meaning of 4 Ed. 1. Stat. 2. ſo as to give the coroner power 
of Norfolk. to take a regular inquiſition. For it was ſo apparent that theſe 


individuals had been drowned, that the jury required no evi- 
dence of that fact to be laid before them to induce them to find 
it, and indeed from the nature of the caſe, it was impoſſible that 

any teſtimony could be produced, either of that or of the places 
from whence the bodies came; as they were in ſuch 
a ſtate that neither their age, or ſex, could be diſ- 
tinguiſhed. So that it might as well be contended, that it was 
the coroner's duty to take an inquiſition upon every leg or arm, 
that came on ſhore. 3d. That even ſuppoſing a coroner is empower- 
ed to inquire of a death by an accident, concerning the manner 

of which there could be no doubt, ſtill it is admitted by the 
affidavits, that theſe perſons were drowned upon the main ocean. 
The coroner of the county therefore has no juriſdiction in ſuch 
cafes, for it extends only within the boundaries of the county, 

My Lord Hale, in his H. P. C. 2. vol. p. 24. fays, * of the 
| © death of a man, or other articles belonging to the coroner, 
„ upon the high ſea, inquiſitions have been uſually taken by the 
« coroners appointed by the king, or his admiral, and here the 
& coroners of the county have no juriſdiftion.” | 


They added, that it never has been the uſage to take inquſt- 
tion upon dead bodies, caſt on ſhore by the ſea, in this county. 


| Bearereft, and Preſton, contra, argued, that this caſe came 
before the court to have a point ſettled, which was a real doubt, 
in the minds of the coroner and of the juſtices of peace for the 
county, and they hoped that ſuch an object would not be prevent- 
ed by relying upon a mere objection to the form of the inquiſition. 


The queſtion when fairly and fully ſtated, was, © whether 
when the coroner finds a perſon dead on the ſea ſhore, even 
though apparently drowned at ſea, and within the admiralty 


jur ifs 
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— it is not his hens to wi”. an inquiſition upon the 
body. . | 

That as to the Py 3 of the individual's death, 
that does not prevent the coroner's taking an inquiſition, for it 
is his duty to enquire of all ſuch, as are violent or unnatural by 


whatever cauſe they have occurred, or howſoever apparent that 
| cauſe may be. 


Lord Hale, in his H. P. C. 7. vol. 424, 2. vol. 57, lays 
it down, «that if any perſon die an unnatural or violent death, 
« if the coroner be not ſent for to view the body, the town fhall 
« be amerced.” The right of ſitting in inquiſition upon an arm, 


aan 
The — 


the Joflices of 
Norfolk. 


or a leg is not contended for, as is fancied by the other fide, for 
the caſes upon which this mandamus is moved for, are not of ſuch 


a nature. 


With reſpect to the objection, that the death happened upon 
the high ſeas, and therefore the county coroner has no juriſdic- 
tion z the anſwer is, that the bodies were found upon the ſhore 
which being within the county, he mnſt have juriſdiction, for the 
power to take the inqueſt is veſted in that coroner, within 
whoſe juriſdiction the body is found, and not in him within whoſe 
limits the death has happened. The aſcertaining whether the 


perſon Cied in the place, where he was found, being one of the 


duties preſcribed by the ſtatute of coroners. Britton, ex- 
preſsly ſhews that ſuch was his opinion, In treating of the duty 
of a coroner, he delivers his opinion as follows, (1) “ and if 
« he (the coroner )finds that any perſon has died by miſadventure, 


then let him inquire by whatmitadventure; whether he has been | 


(i) Et ſi il troue aſcun eit eſte mort par meſaventure, adonque 


enquerge par quele meſavanture, fi il fuit neye, ou cheit, ou tue, 


ſans autre, felonie purpenſe, ou felon de luy meſmes; et ſi neye 
le quel en meer ou ewe douce, ou en puys, ou en foſſes, et par 
quel encheſon il ſe neya, et de quel veſſel cheyt, et quex choſes 
fuerent en tiel veſſel, et en qui meyns ils deviendrent, et combien 
vaillent, et qui troua primes le dit corps. ---For any faults in that 


tranſlation in this paſſage which is given Boa the Tn muſt ac- 
* himſelf anſwerable. 


L 2 25 or 
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1792. « drowned or killed by a fall, or * by ſome one who had nopre- 
| The Kine ce miditated intention, either commit that or any other felony, or 
| « whether he has laid felonious hands on himſelf; and if he was 
the Jute of © drowned, let him inquire whether it happened in the ſea, or 


Norfolk, ce in the freſh waters, or in a marſh, or in a dyke, and by what 


* accident he was drowned, and out of what veſlel it was that he 


fell, and what goods were on board of it, and in whoſe poſſeſ. 


« ſion they are, what their value is, and by whom the body wat 
« firſt found.” n Ed. Wingate, fo. 6. a. 


If therefore theſe . ought to be taken, the 25th 
Geo. II. c. 29, requires that the coroner ſhould be paid for 
them. — I 


Lord Kenyon C. J. -The firſt queſtion which the court has 


all? If he has not, he he is not to be paid for what he has not 
done. This therefore is an objection in limine, to the preſent 
application, for theſe inquiries not being ſigred by all the jurors 


pared to hazard an opinion. There certainly may be caſes in 
which the coroner ought to take an inqueſt upon bodies found 
upon the ſhore, as for inſtance where marks of violence are 


VS to ſit in inqueſt upon part of a body, as ſuppoſe that of a child 


Lord Commiſſioner Afburft, ſitting in chancery, 


Buller, J. · If the main queſtion intended to be agitated here, 
ſhould be brought on again, it may be worth while to conſider: 
whether a deciſion that coroners ought to take inquiſitions in 
caſes circumſtanced as the preſent is, would not go to a very 

5 great and inconvenient length? There are ſome words in the 


— 1 
* * 


0 ? 


(a) Vide Rex v. Bond, 1 Str. 22. 


to decide, is whether the coroner has taken any inquiſition at 
are not inquiſitions. Upon the principal queſtion, I am not pre- 


evident upon them. There even may be caſes in which he ought 


torn and mangled, and only ſome of its limbs to be found (a), 


- beginning | 


a OW. 
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beginning of the ſtatute of Edward, which it will then be proper 


to examine, whether they are not meant to extend to all. 


' the proviſions mentioned in that act. It declares & that when 
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« coroners are commanded by the king's bailiffo, or by honeſt men the Juſtices of 


4 of the country, they ſhall go to the places where any be lain, 


« &c. In ſuch caſes if the coroner takes an inquiſition, it is 


right that he ſhould be paid for it (2). But I ſhould heſitate much 
to decide, that the coroner ſhall be permitted to make a job, by 
taking inquiſitions, in caſes where no man alive can doubt about 
the manner of the death. - 


Groſe, ]. concurred, and both he and the Lord Chief Juſtice 


declared, that to their own knowledge, in ſeveral maritime 
counties, the inhabitants bury the bodies of perſons manifeſtly 


drowned at ſea, and caft upon the ſhore, without any inquiſition | 


being taken, 3 
Rule diſcharged. 


— * 3 


* —_——— 
a — 
* * 


(2) © The coroner need not go ex officio to take the inqueſt Zut 


Norfolk. 


gb to be ſent for, and that when the body is freſh, per Holt, C. J. 8 


duk, 377. 
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1792. The Kixs againft the Inhabitants of North 


— | 
gag, NN. 
Nev. 21. | 
A Gereice ta- 7 WO juſtices removed T. Howe! from IWatton Finns 
1 thee 5. to North Nibley, both in the county of Gloucefter. 


| azacolt-ſthear. appeal the Seſſions confirm the order, ſubject to the opinion 8 
man, Zo «cork this Court upon the Rs caſe. 


12 boars each þ 5 
Aay, gives no 8 5 
ſettlement. The pauper T. Homell who was born at North Nibley, aſter 


working ſome little time in the clothing way, was hired by Mr, 
Smith, of Hotton Underedge, for the term of five years, as a colt- 


ſhearman; to work twelve hours each day, he was to have ſo 
much per week, and was to leave the uſual quarterage in his 
maſter's hands; the reaſon of which was (as he explained it) to 


ſecure the performance of the contract. He neither boarded 

nor lodged in his maſter's houſe, but ſerved him the whole time, 
and received his wages and quarterage, and lodged the whole 
time in the pariſh of Maticn Underedge. 


Bower, in ſupport of the order of the Seſſions. This being 

an hiring to work twelve hours each day, is not ſuch an hiring 

* as to confer a ſettlement by ſervice under it. Rex, v. King. 
winferd, (a) is expreſsly in point with the preſent caſe. There 
the pauper covenanted © Zo continue, ana be in the ſervice frm 

fix o'clock in the morning until ſeven in the evening of each aaj 

during the ſaid term, including half an hour at breakfaſt, and oe 


hour at dinner time, (except en Sundays ) if in proper health” 


Mr. Leycefter attempted to diſtinguith this contract from that in 
Ren, v. Macclesfield, (b) becauſe there it was expreſsly ſtipulates, 
that the pauper ſhould be at his own liberty except during thir- 


— 


8 


5 (a) 4 Term Rep. 219. ) Burr. S. C. 45% 
| | teen 
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teen hours in each of the ſix working days of the week. But 1792. 
here it formed no part of the contract, that the pauper ſhould be 

his own maſter after ſeven o'clock. On the contrary, he The — 
ſtipulates not to work for any other perſon, and the caſe ſtates The Inhabi- | 
that he actually did work for his maſter occaſionally in the night Nortb 75 = 
time, and on Sundays. But the Court refuſed a rule to ſhew ily, 
cauſe; and per Lord Kenyon. © The fair conſtruction of this 
agreement is, that the payper was to be his own maſter on 

Sundays, and on the other days, after he had ſerved the thirteen 
hours for which he had covenanted. 


By the ſame rule of conſtruction, the payper in the preſent 
caſe was at all times to be his own maſter aſter he had ſerved © + 


the twelve hours, becauſe he had agreed to ſerve only fo long. 


Dauncey, ſame ſide, {topped by the Court. 


Caldecott, and Bragge, contra. Contended that it is the uni- 
form principle of all the caſes, that if there be a contract to ſerve 
for a year, containing no expreſs exception, a year's ſervice 
under it ſhall confer a ſettlement. Tn the preſent caſe there is 
no exception whatſoever, but the pauper covenants to work for 
twelve hours every day. It is not an agreement that he ſhall. 


5 be his own maſter during the reſt of the time, but that he ſhall 

'S at all events work for a period, which is as long as the law would 
* compel any labouring man to work in a day. It only expreſſes 
ah what the contract, without theſe words would imply, and if they 
= were omitted, there can be no doubt but a ſettlement would be 
6a gained under it. But even though a contract to ſerve for fo 
# many hours in the day, ſhall be held virtually to contain an excep- 


tien of the reft of the time to the uſe of the ſervant, ſtill this is not 

an EXPRESS exception, but an exception ariſing by implication. 

Now all the caſes agree, that ſuch an exception ſhall not prevent 
a ſervant from gaining a ſettlement. In Rex, v. St, Agnes, (e) 


— 


8 


(c) Burr. S. C. 671 
4 The 
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1792. The pauper was hired for a year to work at ſtamp-mills, which 
3 he ſerved by working therein daily, except holidays and Sundays, 
The Kanc, according to the cuſtom of tiuners, and held he gained a ſettlement, 
The Iuhabi- and per curiam, © there is a diſtinction between the exceptions, 

tants of being part of the original contract, and its not being ſo.” In 
North Me. Rar, v. Buckland Denham, (d) It is laid down, that * if the 
contract be an abſolute contract for a year, the not working 
on Sundays or holidays, if it be the cuſtom of the country not 
<« to work on thoſe days, ought n,, to hinder the gaining of 2 
& ſettlement.” In Rex, v. Birmingham, (e) which caſe is moſt 
like the preſent, the pauper hired himſelf to a wood ſcrew- maker 
for a year, © good earn, good hire, to work for him and no other 
maſter, to make ſcrews at ſo much a groſs ; that he ſerved a year 
under the hiring, during which he ſometimes abſented himſelf to 
drink, or play, for a week or fortnight, and never aſked his 
maſter's leave. There it was held, that the pauper gained a ſet- 
tlement, and Willes J. in delivering the judgment of the Court 
laid it down as the principle upon which the deciſion was 
grounded; that a diſtinction is ſettled between caſes where there 
is an expreſs exception in terms, © in the original hiring; and 
tc an exception made by the cuſtom of the country or nature of 
« the ſervice; and the laſt ſtated circumſtances are exprefsly 
« determined in St. Agnes, and Buckland Denham, not to prevent 
ce the party from gaining a ſettlement.” 


In that caſe the words of the contract, © good earn, good hire,” 
implied a liberty in the ſervant to abſent himſelf from ſervice for 
an indefinite time, and it was ſtated that he actually exerciſed that 

liberty, for which he had ſo ſtipulated. Here the agreement to 
work twelve hours each day, at the utmoſt, imports no more than 
a liberty to be abſent from ſervice at thoſe particular times, in 
which he would ſtand exempted from it by the general law of 
the land. | 


_— 


(4) Burr S. C. 694. (e) Culd. 77. Doug. 333. S. C. 


ff 


le 
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| The caſes which ſeem to make moſt in contradiction to the 
preſent argument, are all caſes in which there was an expreſs e 
ception in the contract. In Rex, v. Macclesfield, () the 4.06 * 
agreement was, that the ſervice was to be only eleven hours The Inhabi. 
the fix working days; and all the reſt of the time as well as on tants of 
Sundays, the pauper was at his own liberty and his own maſter. 


In Rex, v. Buckland Denham, (g) it appeared, © that the pauper 
was to work ſhearman's hours ozly, and to be at his own liberty 


at all times.” In Rex, v. Kingfwinford, (h) there was an ex- 


preſs exception of Sunday. It is true, that Lord Kenyon ſtated 
« that the fair conſtruction of the agreement was, that the 
pauper was to be his own maſter after he had ſerved the thirteen 


hours, becauſe he had only covenanted to ſerve thoſe hours, and 


that the expreſſun of the one, was the concluſion of the other.” 
But this opinion was not called for by the caſe before the Court. 
The exception was only implied, and if an implied exception were 
to prevent the contract from being conſidered as an hiring for 
a year, under the ſtatute of King William, none of the caſes 
already cited of exceptions by implication, either from the general 


law of the land, or from cuſtoms of a particular diſtrict can ſtand. 


Indeed no ſervant could gain a ſettlement at all, for every con- 


tract to ſerve for a year neceſſarily excludes by implication the 


working at particular times, as on Sundays, or at unſeaſonable 
hours of the night. | | 


Lord Kenyon, C. J.— This caſe is inaccurate, inſomuch as it 
only ſtates that n. auer was born at North Nibley, and leaves 
it to the Courtto infer from thence, that it is the place in which 
he ſettled. Without adverting to this however, I ſhall give my 
opinion upon the merits of the caſe. 


© —— 


8 . ———_u_ 


(f) Barr. S. C. 458. (3) Burr. S. C. 694. 
(h) 4 Term Rep. 219. | | 


It 


„ North Nicky. 
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1792. lt is ſurpriſing; that ſuch an infinite number of queſtions 
Lay me ſhould have ariſen upon the 8, and 9, W. 3.c. 38. When we 
&  * conſider that the act is ſo very ſhort, and fo clearly penned. 
The Inhabi- 5 . 
_— Mey But the Court has been induced in ſome caſes to depart from 
the ſtrict conſtruction of the words of the ſtatute, through a wiſh 
to confer a ſettlement as being of advantage to the individual; not 
_ conſidering that a ſettlement in any particular place is but of ſmali 
importance to the pauper, ſince in whatever pariſh he is ſettled, 
he muſt be equally well taken care of. (1) | 


The words of the act are, that no perſon hired as a ſervant 
into any pariſh or town for a year, © ſhall be adjudged or deemed 
to have a good ſettlement in any ſuch pariſh or townſhip; unleſs 
ſuch perſon ſhall continue and abide in the ſame ſervice during 
the ſpace of one whele year.” It appeared to me, that Rex, v. 
Macclesfield, (i) had put the queſtion now made upon this ſtatute 
at reſt. It was determined there, that to gain a ſetttlement 
under an hiring and ſervice, the ſervant mult be under the controul 
of his maſter at all times during the year. This opinion was 
not then delivered for the firſt - time. Mr. Juſtice Fofter, 
Rex, v. Wringten, (t) had laid it down, that an hired ſervant is 
always under the government, diſcipline and controll of the 
maſter even on Sundays, and he held that the pauper in that 

caſe gained no ſettlement becauſe ſhe was not at all in the 

- maſter's ſervice, either on nights or on Sundays. The caſes 
which have been cited by the gentlemen who have argued againſt 
the order of Seſſions, are not at all like the preſent one. In 

Rex, v. King's Norton, (J) Rex, v. St. Agnes, (m) & Rex, v. 
Birmingham, (n) the ſeveral contracts are ſtated to have been fir 

a year generally. But is that the caſe here? Where the panper 


Om 


(1) Rex, v. Aynhoe, S. P. per Raymond, C. J. 
(i) Burr. S. C. 458. | (+) Burr. 280. 
(I) Burr. S. C. 154. (n) Ibid. 671. 
() Cald. 77. Dag. 333. S. C. | 
| | is 
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is hired for five years to ſtand in a certain relation to his maſter, 1992. 
only during twelve hours in the day? I ſay during twelve hours, e Kro, 
for as he was to work no longer, that was the only time in whick * 
he was to be under his maſter's controul. Rex, v. Buckland The Inhabi- 
Denbam, (o) is another caſe in point with the preſent, if any Nn OY 
other were wanting to ſupport our deciſion. There © the pauper 
was hired to ſerve as a ſhearman for five years, to work ſhear- 
man's hours only,” and the Court properly held that he had 
gained no ſe:tlement. It is true that the word only, is not uſed 

in the caſe now before us, but no diſtinction can ariſe from that, 
for the words which are uſed, import the ſame thing. To con- 
ſtitute an expreſs exception in a contract, it is not neceſſary 
that the words © except,”” or © only” ſhould be inſerted, ſince 
the intention of the parties may be as clearly and ſtrongly ex- 
prefled, by words which are tantamount. With reſpect to 
Rex, v. Kingfwinford, (p) I muſt obſerve, that the gentleman 

| who moved that caſe gave up the point, and that although the 


reaſons were given " me alone, the Court acquieſced in what I 
laid down. _ 
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Every caſe in the books therefore ſupports our preſent deci- 
ſion. The gentlemen who have argued this caſe, feeling them- 
ſelves preſſed by theſe authorities, have admitted that if there 
were an expreſs exception in the contract of hiring, that no ſet- 
tlement could be gained by the ſervice under it, 25 we have 
already ſeen that the words uſed import ſo much. 


Lord Commiſſioner Afprr/? fitting in Chancery, 
Buller, ].—Indiſpoſed. 


Groſe, ]J.—I admit that if there be no exception in the con- 
ract, there is ſuch an hiring for a year as will be ſufficient to 


8 


(0) Burr. S. C. 694. (Pp) 4 Term Rep. 219. 


confer 
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1792. conferaſettlement. But I muſtſay, in conformity to what fell from 
The Kine my lord in a late caſe, (q) that the expreſſion of a certain num- 
der of hours is an excluſion of all the reſt. The agreement to 

The Tnhabi- work twelve hours a day, means that the ſervant was to be at 
—_ 45. liberty during all the other hours. What in my opinion puts 
this point to a fair iſſue is, could the maſter compel him to work 

more than that time every day? If he could not, there is an ex- 

preis exception on the face of the contract of part of the time, 

and ſo it comes within the caſes of Rex, v. ann ( r 4 and 


Ni v. Buckland Denham. (s ) 
Both Orders affirmed. 


=” 
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170 Rex, V. Kingfeinford. ls) Burr. 8. C. 458. 
(-) Bid 69. | 
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5 e defendant was indicted for not repairing a road, and hav- nas Nos 
ing removed the indictment into this court by Certiorari, was | 
found guilty. Doctor Cooper being a juſtice of the peace for the A juſtice of 
county, had as proſecutor obtained arulefor coſts, under 5 and N | 
6 W. and M. c. 11. Sed. 3. Which enacts, that if the De- indi&ment for 
e fendant proſecuting ſuch writ of certiorari be convicted of the _ non repair 
& the offence for which he was indicted, that then the ſaid 1 
« court of King's Bench, ſhall give reaſonable colts to the pro- being remoy- 
« ſecutor, if he be the party grieved or injured, or be a juſtice edbycertiorart 
| | es | into B. R. and 
« of the peace, mayor, bailiff, conſtable, headborough, tything the defendant 
& man, church-warden, or overſeer of the poor, or any other found guilty, 
6 civil officer, who ſhall proſecute upon the account of any fact: entitled to 


| g hĩs coſts under 
committed or done that concerned him, or them, as officer or 5 and 6. JF. 


. officers, to proſecute or preſent, which coſts ſhall be taxed and AM. c. 11. 
« according to the courſe of the court, &c.“ Jeep 
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A rule to ſhew cauſe, why this rule for coſts ſhould not be 

diſcharged, was obtained on the ground that Doctor Cowper was 
not the proſecutor, but one Cloſe, whoſe name alone ſtood upon 

the back of the indictment, (1) who had always appeared as the 


proſecutor, and upon whom the notice of trial had been 
ſerved, | 


Law, now ſhewed cauſe againſt this rule, upon the affidavit 
of Cloſe, and the Attorney for the proſecution. They ſtated, 
that Cloſe was the clerk of Doctor Cowper, who being indiſpoſed 
when the indictment was to be preferred, had directed Cloſe to do 
it That he had acted in the buſineſs entirely for Doctor Cowper, 


— — 


(1) Vide Rex v. Foſeph Smith, vide Burr. 54. 
whe 
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who had employed the Attorney to conduct the proſecution, and 
defrayed the expences of it. "Theſe depoſitions he inſiſted, were 


ſufficient to prove that the Doctor was in fact the proſecutor, and 


if ſo, as being a juſtice of the peace, he was a civil officer pro- 
ſecuting in compliance with his duty, and therefore within the 


meaning of the act. He cited Rex v: Sharpneſs (a). 


Erſtine in ſupport of the rule contended, 1ſt. That under the 


circumſtances diſcloſed by the affidavits, Clſe was to be conſider- 
ed as the proſecutor and not Cowper. That otherwiſe if the latter 


was allowed thus to ſet up an oſtenſible proſecutor, and then 
unmaſk himſelf at pleaſure, he could ſecure coſts to himſelf where 
the indictment was removed by certiorari, and the verdict 
was found in his favour, but might conceal himſelf ſo as to avoid 


paying them under, 13. Geo. III. c. y8. ect. 64. where the verdict 


is found for the Defendant, and the proſecution appears to be 
vexatious. 2dly. That even if he were confidered as the proſe- 


cutor, yet he did not in this caſe proſecute ex officio, which was 


neceſſary under the ſtatute to entitle him to coſts. For if he had 
acted in his capacity of juftice of the peace, he ſhould have pro- 


ceeded by preſentment, whereas in preferring an indictment, 


he acted merely as a private individual, and did that which any 


other perſon might have done as well as he. 


Lord Kenyon, C. ].—Upon the facts diſcloſed here, I am per- 


fectly ſatisfied that Doctor Cteper is to be conſidered as the pro- 


ſecutor of this indictment, and that he is entitled to his coſts. 
This is a remedial law, and it ought to be extended fo far as it 
plainly appears the legiſlature meant it ſhould go. The ſtatute 


ſays, that this court ſhall give coſts to the proſecutor if he be 


the party grieved, or a juſtice of the peace, &c. who ſhall pro- 
ſecute on account of any fact committed or done, that concerned 


him as an officer to proſecute or preſent. It is hard to fay to what 


— p — 


(a) 2 Term, Rep. 47. 


caſes 
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| caſes this clauſe extends, if it does not to the preſent one. Itis 1792. 


true that the magiſtrate was not bound to proſecute, and that!ͤ?]h 
any other individual might have done it equally well. But ſtill The K 


Vo 


| ſuch a proſecution fell within his general duty as magiſtrate. KerrIi- 
The indictment being upon a code of laws ſubject to the juriſ- WORTH», 
diction of juſtices of the peace, Doctor Cowper as ſuch © was 
concerned to proſecute it,”” and therefore he ought to have his 
coſts. As tothe objection that he could not be made to pay coſts, 
if the verdict had been found for the Defendant, and the proſe- 


cution had appeared vexatious, the Attorney * have been 
compelled to diſcloſe who his client was. 
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Lord Commiſſioner Ahurft ſitting in chancery. 


Buller, J.—I am of the ſame opinion: We can not conſtrue 
this act otherwiſe. Juſtices of the peace have juriſdiction over 
the public roads, and may either preſent or indict them if out of 
repair: The act gives coſts equally which ever method is adopt- 
ed, As to the point, whether Doctor Grwper could have been made 
to pay coſts if the verdict had been againſt him, there is no doubt 
that the attorney muſt declare who his client was, and here the 
evidence of Cloſe would have reached bim. 


Cree, J. By the laws reſpecting highways, the juſticesof the 
peace are looked up to as perſons bound to ſee that the roads 
are in repair. Here the juſtice does not preſent, but he pro- 


ſecutes an indictment which is * within the — of the 
act. | 


W 


Rule diſcharged. 
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1792. The KING againſt ALLEN LAU B. 


Saturday, No- | | | 

vuvunber 24. HIS was a conviction of the Defendant upon the 5. Geo. II. 
A perſon | 2 20. for taking upon himſelf the charge of the ſhip 

pileting a veſ- Conflantia (ſhe not being employed in the coal, or other coaſting 

ſel doaun the trades) as pilot down the river Thames, without being licenſed 
Theme: from to act as a pilot, by the maſter, wardens, Kc. of the Trinity | 


ancther to Houſe. 
diſcharge her | 


» ſn - . | Fa , 
642. 0 MM - . It appeared bythe evidence that the Con/lantia, was employed 
tom houſe of- in the Liſlen trade. That the Defendant not being licenſed, 


—_ _ i ſteered her from Horfeley-down new Stairs to Cherry-gardens, 


to the penalty being about half a mile diſtance, and that no licenſed pilot was on 

of 20l. under board of her at the time. That the Defendant ſteered her as 

= 588 mate, by directions of the captain, who was then in the veſſel, that 
part of her homeward- bound cargo was undelivered, and ſhe had 


That ſtatute 2 C uſtom-houſe officer on board of her at the time. 
only extends 5 


tothepilotage 
ofveſſels upon The ſtatutes by which pilots are appointed for conducting 


ere Jay s veſſels up and down the rivers Thames and Medway, are 3 
coming from, Gee. I. c. 13. which after reciting that the ſociety of pilots, of the 
or going upon Trinity-houſe of Dover, Deal, and the Ifle of Thanet, have 
| 5+ La 7 always had the ſole piloting &c. of all ſhips &c. up the rivers of 
Thames and Medway, &c. and that ſeveral unqualified perſons 
have of late taken upon them the piloting and conducting ſhips, 

or veſſels, by and from the places before mentioned, up the ſaid 

rivers of Thames and Medway, whereby the ſaid ſociety is diſ- 

charged, and ſeveral ſhips and veſſels with their cargo have been 

loſt, or in the utmoſt danger, enacts that any perſon taking upon 

himſelf to conduct or pilot any ſhip or veſſel by or from Dover 

Deal, or the Iſle of Thanet, to any place or places in or upon 

the ſaid rivers of Thames or Medway, before he or they ſhall be 

| firſt 


| CASES 18 MICHAELMAS TERM 
$f examined, &c. and admitted into the ſaid ſociety, bee. ſhall 
forfeit for the firſt offence 100 and for the ſecond 20k (1) 


+ 


The ether aſd is s. Gee. 1. c. 20. ah adi reciting that 


the corporation of the Trinity-hoſe, of Deptford Strand, had by 
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— —  — ; 
The KI 


v. 
ALA 
Laus 


long uſage and by letters patent been authorized to appoint pilots, 


loadſmen, or guides, to conduct ſhips and veſſels out of the rivers 


Thames and Medway, through the North Channel to or by Orfard- | 


neſs, and round the Long Sand- bead, into the Downs, and from or 


Orfordneſs, up the North Channel, and the rivers of Thames, 


and Medway, and alſo to make ſuch orders, &c. But divers 
perſons without examination, :icence, or authority from the ſaid 
corporation, have taken upon themſelves to act as pilots, or loads. 
men, and to conduct and guide ſhips, and veſſels, to and from 
the ſeveral places uforeſaid, to the great hazard of ſuch ſhips &. 
Therefore for promoting and ſecuring a more ſafe navigation for 


ſhips and veſſels in the river of Thames, and for the more effetual 


preventing and remedying the dangers, miſchiefs, and annoyances 
upon the ſaid river below London Bridge, be it enacted by &c, 
« That if any perſon ſhall take upon himſelf the charge of any ſhip 


or veſſel as pilot down the river Thames, or through the North 


Channel to or by Orfordneſs, or round the long Sand-head into 
the Dawns, or down the South Channel into the Downs, or from 


or by Orferdneſs, up the North Channel, or the river of Thames 


or the river Medway,” other than ſuch perſon as ſhall be licenſed 
to act as pilot by the maſter, &c. under the foal of the corporation, 
eyery perſon ſo offending, and being convicted of ſuch offence 
before two or more juſtices of the peace for London, Middleſex, 


J . . 


- 
pO — r —— —— 


— 
* _—_ 
—__———— — - 


| (1) Note, The maſter or mate of any ſhip or veſſel, or part 


owner refiding at Dover, Deal, or the Ifle of Thanet, may pilot his 
own ſhip from any of the places aforeſaid up the ſaid river; and 
jaſlices of the peace have no juriſdiction over any offence commit- 


ted againſt tuis act. For the conſtruction of this ſtatute, vide Pierce 


v. Hopper, 1 Stran. 249. Kimber qui tam v. Blanchard, 5 Burr, 
2602. 2 Black. 690. S. C. 


X + Eſſex, 
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1592. E ex, Kent, or Surrey, or any of them within their reſpective 


A —— þ juriſdictions ſhall forfeit 201. 


The Kr a, | 7 
v. Then follows a proviſo, that this is not to extend to the oblig. 


_u_s 0 ing of any maſter or owners of a ſhip in the coal or othtr coaſting 
1 trad: to employ a pilot. 

Marryat, in arguing againſt the conviction, ſtated the queſ- 
tion to be whether in caſe of every removal of a ſhip, from one 
tier of veſſels or from one wharf to another, ſhe muſt have a 
Trixity-houſe pilot on boatd, by virtue of this act. Or whether to 
make that neceſſary; the veſſel muſt not fail to, by, or round the 

particular termini mentioned in the ſtatute. He ſtated that there : 
were two Trinity-houſes, for regulating the pilotage of the Thames, 
one of Dover, and the other of Deptford. That that of Dover had 
the appointment of all pilots who were to ſteer veſſels up the 
river when coming by the Sozth Channel; while that of Deptford 
| licenſed thoſe which were to navigate veſſels down the river, 
and alſo ur the river when the ſhips came through the North 
| Channel, from or by Orfordneſs. The 3. Geo. I. c. 13. to 
ſecure the rights of the Dover pilots, inflifts a penalty upon any 
| perſon not licenſed as one of them, who ſhall pilot any ſhip, 
&c. by or ſrem Dover, Deal, or the Ifle of Thanet; to any 
place in or upon the Thames and Medway. By this act, it is, 
| clear that no perſon can be ſubject to this penalty unleſs the 
veſſel fails by or from Dover, &c. The 5 Geo. Il. c. 20. was 
paſſed to ſecure to veſlels going in or out of the Thames and 
Medway good pilots in caſes unprovided for by the 3 Gee. I, 
It therefore makes it neceſſary for veſſels to receive a pilot when 
they ſail Down the River Thames, through the North Channel, 
to or by Orferdneſs, or round the long Sand-head IN ro the 
Doron, or bow the South Channel Ix ro the Downs, or from 
or by Orferdneſs, up the North Channel, or the river T hames or 
Medway, That it is evident, that this act intended to require 
ſhips to have licenſed pilots only when they were proceeding 
upon an outward or inward bound voyage, and conſequently 
muſt eitler come from or paſs by the places deſcribed in it, be- 
cauſe all the dangerous parts 9 the navigation were at the 
mouth 


FFF 


<< oQ 
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mouth of the Thames or the confluence of it and the Medway ; | 
and there could be no occaſion for a pilot in any other places. 


That it is equally clear from the preamble of the act, that this 
was the grievance to be remedied; for after reciting that the 
Trinity-houſe of Deptford, had power to appoint pilots to con- 
duct veſſels out of the Thames and Medway through the North 
Channel, &c. it ſtates that ſeveral perſons without authotity had 
taken upon themſelves to pilot veſſels to and from the ſeveral 
places aforeſaid. The conſtruction of the enacting words of 
the clauſe are equally clear, that the veſſel muſt when going 


down the river, fail to or by Orfordneſs, or into the Downs, to 


1792. 


— pnnned 
The Kin Gs 
. : 
ALLEN 
Lans. 


make it neceſſary to have a pilot. Any other conſtruction f 


the act would produce this abſurdity, that by 3 Geo. I. and by 
the preſent act, a veſſel would not require a pilot when failing 
10 the Thames, unleſs ſhe came from or by Dover, &c. or from or 
by Orfogdneſs, but if ſhe failed one yard down the river, though 


to diſcharge part of her cargo, ſhe muſt have a pilot at the 
enormous expence of 3 156. to the great diſcouragement of 


navi n 


He alſo Rated as farther objections. Firſt, that it appeared upon 


the face of the conviction, that there was no criminality in the 
defendant, as it was proved that he was an officer acting under 


the directions of his captain. Second, That the adjudication 


directs the forfeiture © to be paid, diſpoſed of, and applied for 


the benefit of the poor of the corporation aforeſaid” (2), with- 


out adjudging to what perſons in particular or in what propor- 
tion (3). That there was a difference when the adjudication 


of a penalty was to the poor of the pariſh, proper perſons in that 
caſe being appointed by law, to take care of the diſtribution and 


But he did not preſs theſe objections, and the Court ſeemed to 
think there was nothing in _ 


12 * . a. 


— 


pt. 


—— 


— 


625 Vids Ga. II. . 20. ſec 6. (z) Vide Rex. v. Dempfey, 
. 96. 5 in us 


M2 | Shepberd, 


application of it, and in the preſent caſe where there were none. 
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Shepherd, contra. The preamble of the act fates its object 
to be for promoting a more ſafe navigation for ſhips in the river 
Dames, and for remedying © the dangers, miſchiefs, and annoy- 
7 ances upon the ſaid river.” Theſe words ſhew that the object 
MB- of the act was, to have ſkilful men to pilot ſhips for the fake 
. - _ of oiher veſlels, as well as that in which the pilot was to be, and 
| that it was intended to guard againſt other dangers beſides the 
| ſhoals in the mouth of the river. If this was its ſcope, all other 
accidents againſt which it intended to provide, are from the 
greater concourſe of veſſels more likely to occur near London 
Bridge than any other part of the river. But it is ſaid, that 
ſuch a conſtruction would involve the ſtatutes in this contradic- 
tion, that the veſſel might fail wp the river without a pilot, and 
yet he could not return over the ſame ſpace downward, without 
one ! But this is by no means juſt. For the words are, * that 
no perſon ſhall take upon himſelf the charge of a veſſel as pilot 
down the river Thames, ox through the North Channel, &c. on 
from or by Orfordneſs up the North Channel; on, the River of 
Thames,” &c. The disjunctive particle ox being uſed, makes 
the evident conſtruction to be, that no veſſel ſhail navigate up 
or dun the Thames without a pilot. If this be ſo, there is no 
inconſiſtence either between the parts of the preſent act, or the 
3 Geo. I. It only enacts ſomething which that ſtatute has 
omitted, and it is admitted that it was made to correct it. 
The ſteering down the river merely to diſcharge part of the 
| ſhip's cargo can make no difference, for then ſhe might ſail to 
Dover, or any other of the places mentioned in the act far that 
purpoſe, in which cafe the perſon piloting would e. from 
che penalties of 1 20. altogether. 


Lord Xenyen, C. 1. ---Can this defendant ſteering his veflel half 
A mile down the river for the purpoſe of unloading part of her car- 
go, and having a cuſtom-houſe officer on board be ſaid, ic to take 
upon himſelf the charge of her as pilot down the river Thames, 
which. are the words of the act? The meaning of the clauſe is, 
that when the ſhip i is in the courle of her navigation down or 


up 5 the river, upon an outward or inward bound voy ws "w 
| ou 


* 
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ſhould have a pilot on board. Conſidering the act as 4 adapted 
to a foreign voyage, the expence of a pilot is a reaſonable and 
falutary tax upon the owners, but if it were to be paid in caſes 
like the preſent, it would operate as an enormous burthen, and 


| where can we draw the line unleſs by this diſtinction— 


4 


Groſe, ].---The number of theſe pilots are ſtated to be 1205 


and they would be unequal to the duty if the conftruction eq con- 


2 tor was the true one. 


Conviction quaſhed. 


. : 4 . 


z 92. 


— | 
The King, 


Vs 
ALLEN 


Laux. 


Buller, J. The act only means to extend to foreign 
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1792. The Kino, againft Jacos Woopwar, and others, 
2 fee defendants were rated to che relief of the poor for 4 
Meeting-houſe. Upon appeal to the Quarter Seſſions 
The truſtees for the County of Middleſex, the juſtices confirmed the rate, and 


f k 
3 2 ſtate che following caſe. 


houſe, of « | 
une vols q It appeared that a certain ſociety of friends, commonly called 
vantage or Quakers, conſtitute ſix meetings in London, Meſiminſter, and 
proiitis made, Southwark ; and by ſubſcriptions and donations, have raiſed a 
Ae rag | fund, which is applicable for the payment of the rent, building, 
relief of the and repairing of Meeting-houſes belonging to their ſociety, 
poor. (1) That by articles of agreement, dated the 1ſt of June 1777, made 
between the late Earl of Saliſbury of the one part, and David 
Barclay and others of the other part; the latter agreed to build 
a new erection, or building, &c. for the purpoſe of being uſed 
as a meeting-houſe, or place of worſhip, by the ſociety of 
people called DPuakers, in conſideration of a leaſe for 102 years 
bein granted to them, &c. which the ſaid Earl for himſelf, his 
heirs, or aſſigns, covenanted to grant, as ſoon as their building 


ſhould be covered in; that on the 1ſt of January 1782, the 


2 — 2 
— 18 9 e MES * 7 . * * 


—_— 


(i) But the leſſee of a private building always uſed as 2 
chapel and by contract never to be uſed for any other purpoſe, 
who lets the pews, and receives the rent thereof fer his own benefit, is 

aſſeſſable to the relief of the poor, Rollen v. Hyde, Eſq, Cald, 
310. 


And quere if a parſon or vicar of the eftabliſhed church, who 
has the profits of the pews given him by the pariſh in increaſe of 
his benefice is not rateable for ſuch profits, Per Buller, J.—Ibid. 
T0 MT 


preſent 
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preſent Earl granted a leaſe to the ſaid D. Barclay and others of 
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the ſaid meeting-houſe, in the ſaid rate mentioned, and three. 
dwelling bouſes thereunto adjoining for the term of 102 years. 
By deed Poll, dated the 20th of May 1784, the leſſees declared Jacos 
_ themſelves merely truſtees, &c. 
ment of the 2d of April 1787, the ſaid D. Barclay, &c. aſſigned 
the premiſes over to one D. Mildred and others, in truſt, and for 
the bent ſit of the ſociety of friends commonly called Quaſters in 


London, comprizing Weſtminſter, and to be conveyed, aſfigned, 


And by indenture of aſſign- 


and diſpoſed of as the ſaid ſociety ſhould direct by their fix weeks 
meeting. That the baſement ſtory of the ſaid meeting- houſe 
in the ſaid rate mentioned, is divided into a number of ſmall 
|  xooms, one of which is occupied by a perſon called a deor- keeper, 

| whoſe buſineſs is to attend the door when neceſſary, and keep 
the ſaid meeting-houſe clean, for which ſervice he has a ſmall 
yearly ſalary. That the remaining apartments are either not oc- 


cupied, or appropriated to the uſe ot poor perſons maintained by 
the donations of the people called Quakers, That the ſaid 
meeting-houſe is ſolely appropriated to religious and charitable 


| purpoſes. I hat the truſtees who are the perfons rated, do not 
receive any rent for the ſame, on the contrary, are ſubſcribers 
to the fund for charitable donations. That none of the benches 


in the ſaid meeting-houſes are let, or any pecuniary or other 


Tne Kine, 
V. 


Woobwazd 
aud others. 


advantage made thereof. That the Appellants were ſubſcribers, 
and frequenters of the ſaid meeting held ia the faid meeting» 
| bouſe and warrants of diſtreſs iſſued againſ them for payment 


of the above rate. 


| ETD who was to have argued in ſupport of the order of | 
Seſſions, admitted that the meeting-houſe was not rateable, but 


ſtated, that perhaps the baſement ſtory being tenanted by be» 
neficial occupiers, was liable to the rate, 


Carr ow, ſame ſide I 


M 4 


164 | IT CASES IK MICHAELMAS TERM 


1792. Buller, J. — But you have rated the truſtees who have no 

D rateable intereſt whatever in the premiſes, (1) however if you 
82 * had rated the perſons occupying the baſement ſtory, you would 
Jagos find it difficult to ſupport ſuch an aſſeſment. (2) 


Woopwarn, 


and others. 


ING, 


Groſe, J. Concurred. 


Lord Kempen, C. J. and Lord Commiſſioner Aburſt 
abſent. | | EE. 
Order of Seſñons quathed. 


—gyᷣ— „ 


(1) The principal cafes in which it has been decided, that chere 
muſt exiſt a beneficial occupier to be the ſubject of the rate are. Rex 
v. The Inhabitants of St. Thomas, in Southwark; 2. Str. 745. Rix 
v. The Occupiers of St. Luke's Hoſpital, 2 Burr. 1053. 1 Black. 
Rep. 249. S. C. Rex v. The Inhabitants of St. Bartholomew the 
Les, 4. Burr. 2439. Rex v. Peter Waldo, Cald. 358. Lord An- 
herft, v. Lord Scmers, 2 Term Rep. 375. Rex v. 1 be Commiſionrs 
ofthe navigation of Salters-load Sluice, Ante. go. 


(2) That neither the poor reſiding in, nor the ſervants attending 
them, and living in an hoſpital are rateable as occupiers thereof; 
vide Rex wv. The Occupiers of St. Lal“ Hoſpital, 2 Burr. 1064. 
Rex v. The Inhabitants of St. Bartholometo the Liſs, 4 Burr. 2439. 
But officers of charitable foundations, who have large diſtin apart- 
ments, where they and their families reſide are rateable for them, 
they being conſidered as dwelling houſes, Eyre v. Smallpiece, cited 
3 Burr. 1060. & per Lord Mansfield, Ibid. 1064. 
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The KI, againſs The W of &. Joby the 1792. 
aturday, 


os Habs Juſtices by their order removed Howell Tamer, his Nov. 24. 
wife and child from Llanywerm to St. John the Evan- yr, . 8 
geliſt; in the borough. of Brecon. On appeal, the Court of maſter tells 


Quarter Seſſions confirm the order, ſubject to 85 opinion of the = ed N er 
Court upon tne following caſe. | 2 free.” 
and the lat- 
The pauper was bound apprentice to a fidler, by indenture, 1 
dated January 1761; for ſeven years. The indenture recited and never re- 


turns to the 


that he was ſettled by and with the conſent of the truſtees of a ſervice. He 


charity, but the only perſons who executed it, were the pauper gains no ſub- 
and his maſter the filler. He reſided upwards of 40 days, but . ſet- 
not ſucceſſively with his maſter at Llanywerm, under this inden- ger the nt 
ture. At the end of 12 months, he and his maſter parted, dentures, al- 
The maſter told him he was free, and the pauper conſidered him- though they 
remain un- 

ſelf free, and in fact he did not return to his maſter again; who cancelled. 
continued to live at Llanywerm, nor did it appear that he after= 

wards ſerved any other perſon being blind, but lived the re- 
mainder of the term in St. John the Evangelj, where he re- 
ceived the pariſh relief from the date of the indenture, till Fe- 
bruary 1791. The Court of Quarter Seſſions, conſidering 
that his inhabitancy in Sr. Jahn the Evangeli/t for the laſt forty 
days of the apprenticeſhip gained him a ſettlement there, con- 


| firmed the order of the two juſtices. 


Gibbs, who was to have argued in ſupport of the order, ſaid 
that the idea of the juſtices ſeemed to be, that as the indentures 
were not regularly cancelled, the pauper ſtill continued to ſerve 
under them, and ſo gained a ſettlement in St. Jobn' 5, but he 
admitted that he could not maintain this poſition. 


Lord Kenyon, C. J. and Lord Commiſſioner 22 
abſe nt. 
Buller, 
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1792. | Buller, J.—lIt has hoes held, that if an apprentice ſerve a 
Sens third perſon by an expreſs licence from his maſter, it is a ſervice 
in 5 NG, of the original maſter under the indentures, and confers a ſettle. 

The Tahabi- ment. But here the maſter told the pauper he might go where 


en - St. he pleaſed, fo that there was no ſervice under the indentures 
0 


mare, * the firſt twelve months. 
Þrucon. 
Groſe, J —Concurred 
60 5 
Both orders quaſhed. 


"Et 


Tg I 
, 


* 


(i) As to what amounts to a ſufficient ſervice under an inden- 
ture of apprenticeſhip, to gain a ſettlement and what ſhall not. 
Vide Rex v. Titc field. Burr. 8. C. 511. Rex v. St. George's, Ha- 
#over Square. Ibid. 12. and the caſe cited in the note Rex v. Aw/rey, 

| Ibid. 441. St. Luke's v. St. Leonard's, Ibid. 542. Rex v. ldeford, 

Ibid. 811. KRex v. Langham, Cald. 126. Rex v. Sandford, 

1 Term Rep. 281. Rex v. Harberton, 2 Bott. by Conſt, 576, Pl. 
316. Rex v. The Holy Trinity i in the Minorics, 3 Term Rep. 605. 


END OF MICHAELMAS TERM. 
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The Kino, againſt The Inhabitants of Adſon. 


1793- 
— — — 
1 juſtices remove by their * Thomas Jaleman and Where there 
| Anne his wife, from the pariſh of Adſon, to the pariſh - an hiring 
of Church-Stow, both in the county of Northampton. = e 
| for a yeary 
Upon appeal, the Court of Quarter Seſſions quaſhed the or er = "M0 
order, ſubject to the opinion of the Court of King 8 Bench u. ment though 
upon the following caſe. | | he has _ 
| ; 1 ſerved 40 
undert 


That the anper was hired eight days after Old Michaelmas, ing IIs 
1786, to the Old Michaelmas following, and continued in his 

maſter's ſervice till the day after Old Michaelmas day 1787, when 

he was hired by his maſter till che Michaelmas following. The 

pauper ſerved ten days and no more, under the ſecond hiring. 

The Court of Quarter Seffions thought that the ſecond hiring 

was an hiring for a year, but that the pauper had gained no 

ſettlement under it, as he had not ſerved forty ** lubſequent 

fo chat hiring, 


Bower, 
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The Kine, 


V. 
The Inhabi- 
| kanits of 


Aba 
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Biewer Galh, and Merrice, i in kar of the order of Seffions, 
contended firſt, that with reſpe& to the caſes already decided, 
the Court had never held that a ſervice under an antecedent 
hiring for leſs than a year, and a ſubſequent one for that period 


had conferred a fettlement, unleſs where the party had ſerved. 


more than forty days under the laſt hiring. It was ſo in Rex v. 
Overton (a) and Rex v. South-Molton, (b) (1) That in Bright- 
well v. Meſthallam, (c) as reported 1 Sg. Cas. 92. Lord C. 

J. Parker conſiders the ſervice for forty days after the laſt hiring, 
as requiſite to confer a ſettlement by connected ſervices under 
different ones. His words are, © If there was a ſervice for a 
year on an hiring from week to week, and then a hiring for 
« a year, and ſerving for forty days, that he ſhould adjudge that a 


—_ 


— —— 
— — _— ” td —_} — — — 


(a) Burr S. C. 549. Fort. 316. Cas. of Sett. and Rem. 255. 3 


* Salk 257. 12 Mod. 224. S. C. 3 Buru's Juſt. 455. 


| (6) Lord Raymond, 426. Sir James Barrow ſuppoſes this cafe 


to be the ſame with the caſe of Overton v. Steventon, juſt cited. 


His principal reaſons are, that the eaſe of Scuthmolion is not to be 


found upon the files of the court of king's bench, and that Lord 
Forteſcue has reported the caſe of Overton in almoſt the ſame words 


as Lard Raymond has that of Southmelton. It appears that Mr. Fel:y 
was alſo of the fame opinion, as he bas cited Lord Raymond, 426, 
and Fort, 316. as being reports of the ſame caſe, which he bas 


copied under the title of Overton, and Stewventan. 


(1) See alſo, 1 v. Jlliſnere, 2 Bott by Covft 422. Pl 390. 
2 Stra. 878. Rex v. Aynbo, 2 Bott. 420. Pl. 389. Eardiſland v. Leo- 


nmitzller, Ibid 423. Pl. 391. Rex v. Fiſebead- Magdalen, Burr. S. C. 


116, Rex v. Uuderbarrew, and Bradley-Fiela, Thid 545. Rex v. Bag- 


Werth, Cald. 182. Rex v. Grendon Underwood, Ibid 359. In all 


theſe caſes, upon which different points relating to conſtructive ſer- 


vices have been ſettled, there was a ſervice and reſidence of 40 days | 


wnder the hiring for a year. 


(e) Reported thy 2 Bou. by Conſt. 41 7. . 1 and 63. 
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, ſettlement (2).“ Anda caſe put by the Lord Chief Juſtice 1793. 
in that very caſe as reported, 10 Ad. 287, is preciſely in r . 

point to the preſent, © A ſervant during a whole year is hired en ing 
from week to week; then is hired for a year and ſerves one The Inhals- 
( week, This is no ſettlement, for want of continuance in — of 
the ſervice forty days after the ſecond hiring.” The coup- 

ling ſervices for the purpoſe of conferring a ſettlement was a 

very ſtrong deciſion. In Rex v. Aynboe, (d) Raymond, C. J. and 
Puge J. declared it to be contrary to the ſtatute, and that if they 

had nat felt themſeves bound by the authority of Brightwell and 
 TViſthallam, they would have decided otherwiſe. The Court 
therefore will not extend the principle of a deciſion, which is 
in the teeth of the ſtatutes to a caſe which like the preſent 

affords ſuch clear circumſtances for diſtinction, and which does 
not depend upon the 8. & 9. MF. 3. as that claſs of cafes do, 

but upon the 3 V. & MH. compared with the former ſtatutes. 


Conſidering this caſe therefore as being decided by the opi- 
nion of the Chief Juſtice in 10 Modern, That it ſtands indepen- 
dant of all other authorities, and that the court will not puſh 

thoſe caſes which make moſt againſt it, further than they have 
gone already, it remains to conſider. the words of the ſeveral 
ſtatutes. From theſe it is plain that there muſt be a reſidence 
for 40 days under the laſt hiring. The 13 & 14 Car. 2 c. 12. 
by enabling two juſtices to remove any perſon, only within forty 
days after he ſhall come to ſettle in a tenement under the value 
of 101. per annum, gives him a ſettlement if he has reſided there 
ſo long. By 1 Fac. 2 c. 17. there muſt be a reſidence for forty 
days, from the time of delivering notice, and by 3 V. & M. c. 11. 
 {R. 3. the 40 days of reſidence, ate to be counted from the pub- 


1 
* ti ods. 
— 


— 


„ 


F# 


; (2) Vide Ear ond v. Leminfers 2 Bott by Conſt. 423. , Pl, 
391. S. P. | 


() 2 Bott. by Conf. 420. Pl. 389. 5 Silo. Ca. 129. Pl. 119. 
3 d, 1511. Fitzg, 3. Cald. 180. Notes, 8. E. 


lication 
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1793. liratiori of ſuch notice in the church. The 6th ſeQion adds 


dat if any unmarried perſon not having child or children 


The — o, ſhall be lawfully hired into any pariſh or town for one year, ſuch 
The Inhabi- ſervice ſhall be adjudged and deemed a good ſettlement therein, 


wants of 


Als. 


though no ſuch notice in writing be delivered and publiſhed as is be- 


fore required.” This clauſe therefore merely diſpenſes with the 


notice where there is an hiring for a year. The 8 & 9 V. z. 
r. 30. adds, that no perſon hired ſhall be deemed to have a good 
ſettlement, unleſs he ſhall continue and abide in the ſame ſervice 
during the ſpace of one whole year. The 3 V. & M. makes an 


| hiring for a year to be equivalent to a notice and nothing more, 


and it is ſo conſidered by Mr. J. Probyn, in Rex u. Aynboe (e) 
If therefore it is a mere equivalent to a notice, there muſt be 
a reſidence of forty days ſubſequent to it, as there muſt be under 
that ſtatute after the notice itſelf has been publiſhed. It is upon 
this ſtatute ſolely that the queſtion turns, for the conſtruction 
of it is not altered by 8 & 9 V. 3. That act only relates to oblig- 
ing the ſervant to ſerve out his year, and is ſilent as to the time 
when the ſervice of forty days is to be performed. If the 8&g 
FF. 3. was intended to have any further operation, it muſt in 
fact have incorporated the 3 W. & M. c. 11: But this will not 
be contended for, ſince in that caſe, a year's actual ſervice under 


_ the hiring for a year, would be requiſite to confer a ſettlement, 


which is not only contrary to the caſes already cited; but would 
determine that the preſent fauper had gained no ſettlement in 


 Church-Stow. 


Bearcroft, Dayrell, and Bramſton, contra. Admitted that 


- there was no deciſion preciſely in point on their fide of the queſ- 


tion, but neither was there a ſingle dielum to be found againſt 
the poſition for which they contended, except that already cited | 
from 10 Modern, as having fallen from Lord C. J. Parker, in 
Brightwell v. Męſiballam. That it was at the utmoſt no more 
than an extrajudicial opinion, but it was moſt likely that he 


— 


nn 
— 


(e) 2 Bott. by Conk. 420. Pl. 389. 


-- 


not called for by the caſe then before the Court. 
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bad never delivered it. Looking at the caſe therefore as unſup- 


ported by authorities on either ſide ; it was the wiſeſt and moſt 


cided ; as they would only tend to miſlead thoſe gentlemen, 
whoſe peculiar province it is to adminifter theſe laws 
Neither the ſtatute nor the deciſions founded upon it, point at 


any ſuch diſtinction, as a ſervice for forty days under the ſecond 


hiring. It is a more fair conſtruction, therefore to ſay that 


where the ſtatute makes no expreſs mention of ſuch a condition, 


upon which a ſettlement is to be gained by ſervice, that it 
none, than to refine it, (as is contended by the other ſide) into an 


interpretation, that becauſe it enacts that a ſervice ſhall be gained 
by an hiring without notice, that therefore the hiring ſhall be 


conſidered as a mere equivalent to notice. 


Lord Kenyon, C. J.—Upon one point of this caſe there can be | 


no doubt ; that to gain a ſettlement, the ſervice for a year need 
not he under the hiring for a year. Whether that queſtion was 


rightly decided originally or not, it is now too long ſettled, and 


has been too often recognized to be again diſturbed. I have 


always conſidered itas equally ſettled, that if there was an hiring 


for a year, conſtructive ſervice for a year, and a reſidence for 
forty days, that it was ſufficient to confer a ſettlement, and 1 
have never heard it advanced previous to the preſent argument, 


that the ſervice for forty days muſt be ſubſequent to the hiring 


for a year. That this has been the general underſtanding upon 


this ſubjeR, it is fair to-ſuppoſe, ſince no caſe has been adduced 
to ſupport the contrary poſition. I ſay none, for as to the opinion 
attributed to my Lord Chief Juſtice Parker, I doubt much 


whether he did really deliver it. No ſuch thing is mentioned in 
Mr. Foley's report of that caſe, who is an accurate reporter. 


It is however at the moſt, nothing more than an obiter opinion, 


The 


1793. 
1 
beneficial method, to adopt the moſt plain and obvious conſtrue- Te Nan. 
tion in interpreting thoſe ſtatutes upon which the poor law is The Inhabio 
founded. That the Court ought not to make nice exceptions tants of 

from the numerous ſimilar caſes which have been already de- Ale. 
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upon this point, is to lay the acts themſelves before us, and fee 
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The beſt method of finding out the meaning of the ſtatutes 


The _— what it is that each of them requires. The 13 & 14 Car. 2. 
The Tohabi. ſays, that within forty days after any perſon ſhall come to ſettle in 


tants of 
Aen. 


any tenement under 10l. a year, tWo juſtices may remove him 


to the place where he was laſt legally ſettled for the ſpace of 


forty days. Then come the 1 Fac. 2 c. 17. and 3 0f . & M. 


c. 11. which ſay, that there muſt be forty days reſidence after 


notice publiſhed in the church. But another clauſe ftates that 


a perſon lawfully hired for a year, ſhall gain a ſettlement without 
ſuch notice. It was determined in the King and The Inbabi- 
tants of Portſmouth, in Strange, (/) that prior to 3 William & 
Mary, a notice was not neceſſary to confer a ſettlement under 


an hiring and ſervice, and that the hiring might be for leſs than 


forty days. The ſtatute therefore was not intended to diſpenſe 
with notice, but to make an hiring for a year neceſſary to confer 
a ſettlement. I admit it is ſtill requifite that there ſhould be a 
reſidence for forty days; but the act does not ſay that it ſhall be 


under the hiring for a year, but merely that an hiring for a year 
| ſhall be requiſite to give a ſettlement beſides that reſidence for 


forty days, which is required by 13 & 14 Car. 2. This ſtatute 
has been followed up by 8 & g V. 3. which merely ſays, that to 
gain a ſettlement, the perſon ſhall continue and abide in the ſame 
ſervice during a year. Upon a review of all the ſtatutes, there · 
fore, it appears, that there are three circumſtances required 


under the three acts to gain a jettlement. The firſt ſays, that 


there muſt be a reſidence in the pariſh for forty days. The 
ſecond, that there muſt be an hiring for a year, and the third, 


that there muſt be a ſervice for a year. All theſe circumſtances 


have been complied with in the preſent caſe, and therefore it 


appears to me that the pauper has gained a ſettlement is in CONE? 


Stow. | 
Lord Commiſſioner Ahurft abſent in chancery. 
Buller, J.—Indiſpoked. 


(Cf) 2 Str. 746. See allo Rex v. 8 . 
| Grefe, J. 
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Groſe, J.—I have great doubt upon this caſe, even ſetting 1793. 
aſide the authority of ſo great a ſeſſions lawyer as Lord Chief 


Juſtice Parker, I ſhould have great heſitation with reſpect to the man 0g 


V, 


conſtruRion of the ſeveral ſtatutes upon the point now in queſ- The Inhabi= 
tion. By 13 & 14 Car. 2. There muſt be a refidence of forty 406. * 
days to confer a ſettlement. The ſtatute of Jac. 2, declares that ; 
tobe inſufficient, but that there muſt be a notice given to the 

pariſh officers, and ſubſequent to that notice, a reſidence for forty 

days. How can we ſay then, that there muſt not be a reſidence 

for forty days under this hiring, when it is meant as a mere 
equivalent to a notice, ſubſequent to which there muſt be a re- 

ſidence for that period. The obiter dictum of Lord Chief Juſtice . 

Parker has very great weight with me in forming this opinion, 

and I fee no ground for doubting its authenticity. 


This caſe was argued laft Michaelmas Term, and was ordered Wedneſday, 


to ſtand over for another e when the Court ſhould be N. orb ls 
full; | Tz 8 


But now Lord Kenyon declared without any further argument, 8 
that the Court were of opinion, that the pauper had gained a ſet- January 24. 
tlement in Church-Stow ; although there had not been a ſervice 1793 
of forty days ſubſequent to the laſt hiring; 


Groſe, J.—T have changed my i the dictum reported 
in 1o Modern, was that which created the doubt in my mind, 


Order of Seſſions quaſhed. 
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| 1793. The KINO 4gainſi che Inhabitants of Margam, 


Weane/d 
2 RS: A 6.4 "A N an appeal from an order of two juſtices removing 
& 5 Edward IWilkes, Anne his wife, and Barbara their daughter, 
ervice as 


anapprentice, aged two months, from the pariſh of Merthyr Tedvil, to the pariſh 
cannot be of Margam, both in the county of Glamorgan, the Court of 


turned into Quarter Seffious confirm the order, and ſtate the was 
an hiring and 


ſervice for a caſe. Be = 8 
veur ſo as to | 
coufer a fſet- 


Uement. It appeared to this court that Edward M illes, the pauper, is 
| : twenty ſeven years of age, was born in the pariſh of Neath, 
| In the county of Glamorgan, and gained no ſettlement any 
| 1 where; but that his father told him that his mother had made 
1 "SM | an agreement with Mr. Tyler, agent for the Engliſh Copper Com- 
pany, who lived in the pariſh of Margam in the county of Gla- 
morgan, for him to ſerve ſeven years as an apprentice, and that he 
ſerved in ine ſaid copper works for the ſpace of eight years, and 
there learned the trade of a refiner and received weekly wages, as 
alſo twenty ſhillings by the year as a refiner, and that © he con- 
ceived himſelf to be ſerving Mr. Tyler as an apprentice,” but that 
the ſaid Edvard Wilkes the pauper, ſigned no indenture or 
agreement whatſoever ; neither was there any indenture or 
agreement ſigned by any other mo on his behalf, to his 
knowledge. a 


Bearcroft, who was to have ſupported the rule, obſerved that 
it was not mentioned in what pariſh this ſervice was, for the caſe 
Rates that the pauper ſerved in the copper-works, but does not 
ſlate where theſe works were ſituated. 


 AMrjzat, who was to have argued in ſupport of the order, 
Dated that he feared the caſes were too ſtrong againſt him te 
ermit him to maintain it. He only obſerved that there 


not 


der; 


1 to 


here 
Was 
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# 


was a circumſtance which diſtinguiſhed this caſe from thoſe 90% 

already determined, For the agreement to ſerve as an apprenticf .= 

was only for ſeven years, and there was a ſervice for eight, So The Kino, 

that there was a ſervice for one year not as an apprentice at the The | Inhabi- 

wages of twenty ſhillings a year (1). tants of 

Margam, 

Lord Kenyon, e. 4, It has long been ſettled, that ſervice as 

an apprentice cannot be -converted into an hiring and ſer- 


vice (2). 


Both orders quaſhed. 


2 FA * —Y _ * * * ts. 


> 


(1) The juſtices find no contract of hiring for this laſt year, 
but on the contrary the pauper ſtates generally . that he conceived 
himſelf to be ſerving Mr. Tyler as an apprentice,” which mull relate 


to the whole eight years, and ſhews that in fact there was no hiring 


for a year, 


(2) Vide Rex v. The 1 ababitants of W and the 
authorities there cited. 
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An orderof re- 


| two contend- 


CASE3 in MICHAELMAS TERM 


53 e K Iv ogainf the Inhabitants of Penge. 
. The KING againſt the In abitants of Penge. 


78 By N o- 


vember 24. PON appeal from an order of two juſtices, removing 
Thomas Brown, with Sarah his wife, and his five children, 


moval quaſk- 
ed for infor- the county of Sarry to the pariſh of Beichiworth, in the ſaid 


mality, is not county, the quarter ſeſſions quaſh the order in the following 


conclukre of 


| the ſettlement words, © Now upon hearing counſel on both ſides, examination of 


between the yy;rueſſes upon oath, and the premiſes fully conſidered, it is ordered 
hy this court that the appeal of the ſaid apellants be, and the ſame 
is hereby allowed, &c.” ſubject to the Es of the court of 
King's Bench on the following calc. 


ing pariſhes. 


Two Juftices removed the paupers (this family) from the 


Hamlet of Perge, to the pariſh of Betchworth. The reſpondents 


proved a ſettlement in the pariſh of Betchworth, by ſerving an 
apprenticeſhip with Thomas Skelton, under indentures of appren- 
ticeſhip, bearing date the twenty-fourth day of December 1759. 
Whereby it appears that Themas Brotun, fon of John Brown 
of 'Betchworth, in the county of Surry farmer, did put himſelf 
apprentice to Thomas Skelton of Betchworth wheelwright, to 
learn his art, and ſerved him after the manner of an apprentice 
from the 15th day of October then laſt paſt for the term of ſeven 
years, and that the ſaid Thomas Skelton, in conſideration of 101. 


paid him by John Brown the father, did covenant to teach and 


inſtruct the ſaid apprentice in the art of a wheelwright and allow 

him meat, drink, waſhing and other neceſſaries during the ſaid 

term of 7 years. 

In ANSWER to which, the apellants read an order 

of the court of general Quarter Seſſions, held at Reigate, 

in and for the ſaid county of Surry, on Tuęgſday the 24th day of 
April 1781, which order is as follows: | | 


4 Appeal 


ſpecifying their names and ages, from the Hamlet of Penge, in 
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C Appeal being now made unts this court, by and on behalf 1793. 


of the churchwardens and overſeers of the poor of the parilh Cn 
| The Eixe 


*. 
rant under the hands and feals of Chri/lopher Baldwin and Tjaac The Inhabit. 
« Akerman, Eſqs. two of his Majeſty's juſtices of the peace in ants of 2cage. 


« of Betchworth in the county of Surry, againſt an order or war- 


« and for the ſaid county, dated the 7th day of April inſt. 
& whereby Sarah Breton, the wife of Th:mas Brown gone from 
« her, and her child by her ſaid huſband, named John, aged 
« 11 months, were removed and conveyed from the hamlet 


« of Penge, in the pariſh of Batterſea, in the faid county to the 


« ſaid pariſh of Betchworth as the place of her laſt legal ſettle- 
« ment. Now upon hearing Counſel on both fides, and upen 


« hearing the ſaid order or warrant read; It is ordered by this 


K court, that the ſaid order or warrant of the faid two juſtices be 
and the ſame is hereby quaſhed.” Which order of ſeſſions was 
founded on an order of removal in the following words : | 


SukRY CF WHEREAS complaint hath been made unto us two 
towit. 15 his Majeſty's juſtices of the peace of the county of 
Surry, by you the CHURCHWARDENS and Overſeers of the poor 
of the Hamlet of PBNGE in the PARISH of BATTERSEA, in the 
fad county of Surry, that Sarah Brown, the wife of Thomas 
| Brown gone from her, and her child by her faid huſband named 
John, aged 11 months, is lately come to inhabit in the ſaid pariſh, 
endeavouring to ſettle herſelf there contrary to law, and is now 
likely to became chargeable to the ſaid pariſh, And whereas upon 


examination touching the premiſes taken before us upon oath, 


we the ſaid juſtices, do adjudge that the ſaid Sarah Brown, and 
her ſaid child, 7s now likely ts become chargeable to the ſaid pariſh. 
And do alſo adjudge that the pariſh of Betchworth in the county 
of Surry, is the place where the ſaid Thomas Brawn, his faid 
wife and their faid child, were and are laſt legally ſettled. 
Theſe are therefore in his Majeſty's name, to command you 


th: ſaid churchwardens an overſeers of ths ſaid pariſh of 


BATTERSEA, to remove and convey the ſaid Sarah Brown 

with the ſaid child, from the ſaid pariſh of BATTERSEA, 
| N z 
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. to the faid pariſh of Betchworth, and them deliver to the 
= churchwardens and overſeers of the poor there, who are 
* KinG | 
hereby required to receive and provide for them according to 
The Inbabit- law. Given under our hands and ſeals the 7th day of April in 
ants of Penge. the year of our lord 1781, 


To the churchwardens and overſeers of the poor of the pariſh of 
BATTERSEA, in the county of Surry, and to the churchwar. 
dens and ovęrſcers of the poor of the pariſh of BEAcyworTn, 
in the ſaid count 


CRISTOPHER BaLDwin, 
Isaac AKERMAN, 


The apellants inſiſted that ſuch order of ſeſſions was concluſive 
as to the paupers ſettlement, and the ſeſſion being of opinion, 
that the reſpondents could not avail themſelves of the ſaid ſettle- 
ment gained under the indentures, but that the ſaid order of 
ſeſſions was concluſive, as between the ſaid Hamlet and pariſh of 
Betchwarth, allowed the appeal, 


Mingay and Palmer in euer of the rule, ſtated that the 
only queſtion upon this caſe was whether the former order of 
ſeſſions made at Reigate, April 24, 1781, quaſhing the order 
of removal from Penge to Betchworth, was concluſive upon 
Penge, ſo as to eſtop them from going into the merits of the caſe 
upon the appeal againſt the ſecond order of removal. They 
admitted that an order of removal appealed from and confirmed, 

was concluſive againſt the world, (1) and that if guaſbed upon 
the merits, it was equally concluſive between the two coutend- 


= # 
— 1 


(i) Mynton v. Stony Stratford, 2 Salk- 527. Ae v. Riſelip 
2 Salk. 524. 3 Salk. 261. Alderton v. Felingtowe, 2 Bott by Conſt, 
s. Pl. 765. Acc. Sce alſo Stra. 232. Salk. 489. Fort. 327. 


ing 
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Ahe (2) but they argued that if an order is 2 1793. 
upon the ground of informality, even though it ſhould be errone . 
ouſly done, yet it does not ſtop the pariſh tho removing upan The Za * 
a ſecond order to meet the merits of the caſe, (3) that if the he Inhabit- 

caſe had ſtated in terms, that the original order had been quaſhed ants of Pente 
for informality, there could be no doubt upon the queſton But 
the ſeſſions had done fo in fact, as they had two different forms 
of entering up their determinations upon appeals from orders 
of removal; both of which appeared upon this caſe as returned 
by certiorari. The one was when they decided upon the merits, 
which was; © now upon bearing counſel on both ſides, examination 

4 of witneſſes upon oath and the premiſes fully confidered it is 
« ordered, &c.”* The other, which was uſed in the order made 
at Reigate, and was always adopted when an order was quaſhed 
upon the grounds of informality, was © zow upon hearing counſel 
&« on bath fades, and upon hearing the ſaid arder or warrant read, 
« it is ordered c.“ The ſeſſions therefore by uſing the latter 
form here had declared the ground upon which they had quaſhed 
It. 


* * * py 
- 


(2) Sr. Michaels Bedingbam and Kingſton Bowſey, 2 Salk. 486. 
Foſton and Carlton, 1 Str. 567. Bradenham and T hame, Burr. S. C. 394. 


Cirenceſter and Coln St. Aldwins, Ib. 17. Rex v. Bentley, Ib. 425. 
Rex v. Leigh, Cald. 59. Acc. 


ö C 61 * 


(3) Regina v. Biſhopſwalton, Fol. 317. 2 Bott by Conſt. 8 10. 
Pl. 763. 3 Burn's Juſt. 604. Anon. 1 Vent. 3 10, agree that a 
defeAive order of removal quaſhed upon the ground of informality, is 
not concluſive between the contending pariſhes. But in Moyer- 
Hanger and Warden, Gaſ. of Sett. and Rem. 119. Pl. 160. 2 Sel. 
| Caf. 40. Pl. 40. 2 Bott. $11. Pl. 766. it is ſaid to have been de- 
termined, that if a good order be reverſed by the ſeſſions for a defect 
of form, yet it is final and a bar to all ſubſequent orders. But that 
muſt mean where the order of ſeſſions has been removed, and quaſh- 
ed in B. R. and the original order confirmed there. 
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They urged further that even ſuppoſing this not to be fo, 
ſtill the order of removal was informal upon the face of it, and 
where that is the caſe this court will intend, that the Court of 


The Inhabit- Quarter Seſſions quaſhed it upon that ground, (4) that this 
ants of Penge. order of removal is informal, 12. in ſtating the complaint to be 


made by the churchwardens and overſeers of the poor of the 


„Hamlet of Penge, in the pariſh of Batterſea, that the pauper 


& and her child are likely to become chargeable to the ſaid pariſh 
ce of Batterſea.” For the complaint muſt be made by the off- 
cers of the place from whence the pauper is removed, (5) and 
the pauper muſt appear likely to become chargeable to the pariſh 
or particular diſtrict maintaining its own poor from whence 
he is removed, and there mnſt be an adjudication of it. (6) But 


here the complaint is ſtated to have been made by the church- 


wardens and overſeers of the Hamlet of Penge, that the pau- 
per is likely to become chargeable to Batterſea. There being 
no ſuch perſons as churchwardens of Penge, (7) and the pauper's 


hm. 2 ET ET — >. tet 1 


nn. 


() See South Cadbury v. Braddhr, 2 Salk. 607. and a note by 
Pr. Burn. 3 Burn's Juſtice Ed. 16. 604. 


(5) W:fton Rivers v. Sr. Peters, 2 Salk. 492. 


(6) Rex v. Bradford, Caſe of Sett. and Rem. 43. Suddlecomb v. 
Burwaſh, 2 Salk 491. In St. Nicholas v. St. Peters, 2 Seſs Cal. 73. 
In Rex v. Minchinghampton, 2 Seſs Caſ. 92. In Rex v. Spalding, 
Burr. 8. C. 43, Rex v. Ufculm, Ib. 138. Rex v. Netherton, Ib. 
139. But ſee Rex v. Whitham, Stra. 142. Maidſtone v. Dothing, 
1 Stra. 393. and Rex v. Leofield, 1 Stra. 698. Contra. | 


(7) In the pariſh of Spirilefields v. Bromley, Mic. Caſe, 18 Vin. 
Fit removal (H.) p. 468, it is laid down, * That two Hamlets 


within a pariſh are the ſame as two pariſhes, yet churchwarders are 


overſeers of the poor of the whole pariſh, (though ſo divided) and 
have a ſuperintendancy over the whole Hamlets and townſhips. 
3 Burns Juſtice 16. Ed. 565. 8. 6. N 


peing 
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being chargeable to Batterſea, being no ground to remove her 1793: 
from Penge, which maintains its own poor ſeperately, and the: 
overſeers of which appear upon all the proceedings here, to "hn 3 
litigate for that Hamlet as a ſeparate diſtrict. 2d. It is directed The Inhabit- 
to the churchwardens and overſeers of the ſaid pariſh of Batter ſa, ants of Pee. 
| Who are commanded to remove &. Thoſe of Penge therefore 

had no right to do it by virtue of that order (8). It is alſo directed 
to the churchwardens and Ware of the poor of the pariſh of 
Beachworth, 


Lord 3 C. J. Had intimated to the counſel that they 
need not cite caſes to prove that an order quaſhed for informality 
was not concluſive. But his lordſhip ſeemed to lean againſt the 
objections now taken to the formality of the order upon the ground, 
| that nothing appeared in the caſe from whence the court muſt 
infer that Penge was an Hamlet maintaining its own poer ſepe- 
rately, ſince Batterſea might be a pariſh maintaining its poor 
- jointly, and ſubdividing itſelf into Hamlets or diſtricts for its own 
convenience. His lordſhip inclining to have the caſe ſent back for 
the purpoſe of having it certified, whether the original order of 
removal was quaſhed upon the merits or for informality, the 
counſel for the rule conſented 


| : Ae Wedneſday, 
And now this caſe being called over from the crown paper, February 6. 


Mingay ſtated that the juſtices had certified that the order of 
removal was quaſhed for informality, Upon which the preſent 
order of ſeſſions was 


Quaſhed without argument. 


—— — 


(8) St. * 5 V. St. . 2 Salk. 493. and ſee a Ms note 
added to that caſe 18 Vin. Tit removal (L) Pl. 3. p. 471. 
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A Pariſh cer- 
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1793. The Kixo againſt the Inhabitants of Wenſtey. 


Wedneſday, | | 
— ROGER of two juſtices inand for the borough of Chefler field 
in the county of Derby, removing John Burton, Anne 
tificate pre- his wife, Anne aged 13 years, Alice aged 12 years, and Mary, 
vents the per- aged ſeven yr their children, from Che/erfield to the townſhip 


. pans of IVenſley, in the ſaid county, as the place of their lawful ſettle- 


from gaining ment, Upon an appeal to the general quarter ſeſſions for the 


2 ſettlement county of Derby, the juſtices confirm the order, ſubject to the 


3 Au opinion of a court_upon the following caſe, 


of its delivery 


to the pa- The pauper being legally ſettled at Wane, was bound ap- 


22 888 prentice to Robert Hallam of Chefterfield, and continued with 
a him there about two years. Before the pauper was bound to 
| Hallam, the overſeers of Cheſterfield told Hallam he muſt procure 

| a certificate, or they ſhould remove him. Hallam accordingly 
before ſuch binding of the pauper did procure a legal certificate 

from the pariſh of Chatterden, direted to the townſhip of 

Cheſterfield, acknowledging Hallam to be their pariſhioner; but 

nothing further paſſed between Hallam and the overſeers of 
Cheſterfield, reſpecting the certificate after their firſt requiſition 

to him to procure one. He therefore not being again called 

upon, did not deliver the certificate to the overſeers of Cheſter- 

Feld, and it remained in his hands without meation or further 

notice during the whole time that the pauper ſerved him as his 

apprentice at Che/erfield; but ſome time after the pauper left 

Hallam the certificate was delivered by Hallam to the overſeers of 


Cheſter field. 


Erſkine and Balguy in ſupport of the order of ſeſſions, flated 
the queſtion to be, whether a certificate is to be conſidered as 
binding from the time of ſigning and allowance, or whether it 
derives its efficacy from its delivery tothe pariſh officers to whom 
it is directed: ? 


v * 


in THE THIRTY-THIRD YEAR or GEORGE In. ERR ub; 


In ſupport of the latter propoſition, they contended that it is 1793. 
a known principle of law, that wherever many things are neceſ- * i 
fary to make a tranſaction valid, they are all held to relate to the . 
firſt material act done, and the whole is conſidered as taking The Inhabi- 
effect from that time. In the caſe of a bargain, ſale, and inroll- Tabs. 
ment, it the inrollment be made at any time within ſix months N 
after the bargaim and ſale, the land is held to be transferred from 
the time of the execution of the deed. So if a fine be levied, 
It is a good bar to an eſtate tail from the time it is levied, and 
not when the laſt of the proclamations is made, although they 
are neceſſary to make it valid under 4. Hen, 7. (1) Thele re- 
Jations are equally ſupported, although the intereſts of third per- 
ſons are concerned; thus in caſes of bankruptcy and forfeitures 
by attainder, all meſne incumbrances which ariſe between the 
act committed and the ſentence pronounced, are avoided. 


It is evident that ſuch was the intention of the legiſlatme in 
paſſing this act, and where the intention is manifeſt, the court 
will endeavour to ſupport it. Prior to the certificate act, a 
pauper was removeable by 13 & 14 Car. 2, within forty days 
after coming into the pariſh; unleſs he reſided upon his own 

property, or upon a tenement, of the yearly value of 10/. or 


unleſs he could give ſufficient ſecurity not to be chargeable to 
the pariſh, | | 


To obviate this inconvenience of giving ſecurity, the certi- 
ficate act was paſſed, This inconvenience is equally remedied, 
whether the pariſh where he reſides knows that he has obtained 
a certificate, as it appears they did in the preſent inſtance, or 
whether he has actually delivered it, For in either cafe, the 
pariſh granting it, are become ſecurity to exonerate that in 
which the pauper reſides, by undertaking to provide for him 
whenever he ſhall become chargeable. | 


p— 
— 


— 
— 


(1) Vid. Crue on fines, 3 Ed. cap. 10. p. 92. Purfiow's caſe, 
3 Rep, 90. 6. and the other caſes there cited, 
; Ie 
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1793. 
The KING, 


cd. 


The Inhabi- ment itſelf. But if it be made to depend upon the time of its 


tants of 


Tenſtey. 


CASES ww HILARY TERM 
It is very material that its powers ſhould relate to the time of 


granting it, for the time of ſignature and allowance are certain 
and incontrovertible, as they appear upon the face of the inſtru. - 


delivery, it will introduce parol evidence, which will be ex. 
tremely dangerous and inconvenient. 


e decided in Rev v. Buckingham (e,. 


There a certificate was granted by Fringford to Buckingham in 
1786. The pauper was afterwards removed from Fring fordto 
Buckingham, and then delivered her certificate to the officers 


there, having kept it in her own poſſeſſion from the time of its 


being granted until then. The queſtion was, whether Dring- 
Ford was ſo bound by this certificate as to be ſtoppeè from 


proving the pauper ſettled in Bucłing bam previous to the grant- 


ing it; and the court held that it was. 


Lord Kenyon C. I. No doubt it was concluſive againſt the 


party granting it, as to the ſettlement of the object of it at that 


time. But the queſtion here is, whether the pauper was not 
removeable from the pariſh of Cher field, prior to the delivery 
of his certificate, and conſequently, whether he did not gain a 
ſettlement there between the time of its being given to him, 
and that of its * 


Balak. If your lordſhip is of opinion that a certificate may 


operate to one effect before delivery, and not to another, I can 
not contend, that this cafe eſtabliſhes my poſition, 


Lord Kenyon C. J. Stopping the other ſide, This caſe is 


decided by the expreſs and poſitive words of the 8 & g V. 3. 


c. 30. It is in no inſtance ſaſe to depart from the words of 


an act of parliament, and the court never will do it, unleſs they 


(a) Cala. 64. 2 Do!t by Coxſt. 726. 


fee molt evidently from the preamble nad the context, that to 1793. 


conſtrue the words literally, would be to defeat the meaning of 


the act. The words of this fatute are, 4 That if any perſon The _ NG. 


« who ſhall come into any pariſh or place there to reſide, ſhall The Inhabi- 
« at the ſame time procure, bring, and deliver to the church- tants of 

« gardens, &c. a certificate, &c.” The act therefore requires enſley. 

not only that a certificate ſhould be procured, but that there 

ſhould be an actual delivery of it. It is of eſſential benefit to 

the pariſh that this ſhould be ſo. But without entering into 

reaſons of policy to ſupport our deciſion. it. is ſufficient that 

the delivery is required by the expreſs words of the act. 


Rule abſolute. B oth orders quaſhed, 
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2. 479 +1. The Kixs, againſe WILLIAM BowW ru. 


A ſoldier in HE defendant having been charged upon the oath of 2) 


1 _—_ 72 es, ſingle woman of the pariſh of Eton, in the county 


ted under the of Bucks, with getting her with child; which child was likely to 
mutiny act be born a baſtard, and to be chargeable to the ſaid pariſh, was 


from bein 
e, 1 committed to the houſe of correction at Aleſbury, for refuſing to 


priſon, under give ſecurity to indemnify the ſaid pariſh, and alſo refuſing to 


GGeo. 2,c.31. 
or want of enter into a recognizance with a ſufficient ſurety, upon condi- 


fureties, c. tion to appear at the next general quarter ſeſſions of the peace, 
pon ancath, to be holden for the ſaid county, and to abide and perform ſuch 

charging him | 
to be the fa» Order as ſhould be made in purſuance of 18 Eliz. c. 3. 


ther of a child 

Kkely to be The next court of quarter ſeſſions upon motion, ordered him 
born a baſtard to be continued in cuſtody until he ſhould give ſecurity to in- 
_— Gabon 3 demnify the pariſh, or enter into a recognizance, &c. but ſtated 
rari lies to re- the following caſe for the opinion of the Court of King's 


move an or- 
der of ſeſſions Bench. | 


mn pins = 1 60 That Wi lliam Bowen was, on the gth of Oar laſt, com- 


dy upon fuck mitted to the houſe of correction at Ayleſbury, by Sir Qarles 
commitment? Palmer, Bart. one of his majeſty's juſtices of the peace, acting in 
and for the county of Bucks under a warrant, and is now in 
cuſtody. That the ſaid . Bowen, was at the ſame time cf his 
being apprehended on the charge ſpecified in the ſaid commit- 
ment, and ſtill is a private ſoldier enliſted and actually ſerving in 
his Majeſty's 29th regiment of foot; and has no property ex- 
cepting his pay and ſubſiſtence as ſuch ſoldier, and the faid Anne 
Toes, | is not yet brought to bed.” 


Wilfen, in ſupport of the order bavies citeds Rar v. 1 
(a) as in point was ſtopped by the Court. 


— 
— 


(a) 2 Term Rep. 270. 


iN THE: THIRTY-THIRD YEAR or GroRGe III. 


Lowndes contra. Stated that all the mutiny acts from. the 


7th Anne, c. 4. ſect. 65. until the 4 Geo. III. enact, that no "Hari we 


| ſoldier ſhall be taken out of his Majeſty's ſervice, ather than for 


The 7 NO. 


criminal matter, and they give a power to juſtices of the peace WI 3 
to diſcharge him from ſuch arreſt. In the 4 Geo. III. and every Bowsn. 


ſubſequent act, the clauſe was altered to the preſent form, by 
- which creditors are enabled to recover their juſt debts, amount · 
ing in value to 200. (1). As therefore the pariſh officers cannot 
ſwear, that the ſum of 207. is due to the pariſh for the mainte= 
nance of a child not yet born, they can no more hold the de- 


fendant to bail, than they could ia an action of trover where the 
| goods were under that value, 


But it is ſaid, that this is a criminal and not a civil matter, that 
it is upon this ground that the impriſonment is juſtifiable, and 


88 


—ä— ** 
— 


oo ry 


(1) The Clauſe is, . That no perſon whatſoever who is, or ſhall 
“e be liſted, or who ſhall liſt and enter himſelf as a volunteer in his 
« Majeſty's ſervice as a ſoldier, ſhall be liable to be taken out of 
4 his Majeſty's ſervice, by any proceſs or execution whatſoever, 
e other than for ſome criminal matter, unleſs for a real debt, or 
& other juſt cauſe of action; and unleſs before the taking out ſuch 
* proceſs*or execution, not being for a criminal matter, the plaintiff 
4 or plaintiffs therein, or ſome other perſon or perſons, on his or 
their behalf, ſhall make affidavit, that to his or their knowledge» 
« the original ſum juſtly due, and owing to the plaintiff or pla in- 
< tiffs, from the defendant or defendants, in the action or cauſe 
of actions on which ſuch proceſs ſhall iſſue, or the original debt 
for which ſuch execution ſhall be ſued out, amounts to the value 
« of zol. at the leaſt, over and above all coſts of ſuit in the ſame 
action, or in any other action on which the ſame ſhall be ground- 
« ed; "od if any perſon ſhall nevertheleſs be arreſted, contrary to 
« the intent of this act, it ſhall and may be lawful for one or more 

« judge or judges of ſuch court, upon complaint thereof made to 


« diſcharge ſuch. ſoldier ſo arreſted contrary to the intent of this 
cc ad,” 


a: | at TASES 1 HILARY TERM . 


1793. | that the King v. Ellen Taylor; (i) and tlie King v. Archer, 1 


in point. 
The KING, of 


WI 8 an fink incontinence is not a crime at common law. The 
Bowps8. 13 Ec. 1. c. 4. enacts, that no prohibition ſhall go to the eccle- 
ſiaſtical courts in caſes of fornication, which ſhews it to be the 
ſenſe of the legiſlature, that it was not Ae as a crime at 


common law. 


The 18 of Eliz. c. 3. which is the firſt act in force that makes 
it puniſhable as a crime by two juſtices of the peace, does not 
extend to the preſent caſe, the child not being born; for the 
words of the preamble are, baſtards begotten Ax p born out of 
— - 1 lawful matrimony, and the enacting part ſhews equally that it 
| extends only to ſuch caſes. It is the opinion of Mr. Juſtice 
Blackftane in his Commentaries, (c) that neither the puniſhment 
ordained by 18 E1iz. nor the ſpecific puniſhment pointed againſt 
the woman, by 7 Fac. I. c. 4. can be inflited not only if the 
child be not born, but unleſs it become chargeable to the pariſh. 
This circumſtance therefore diſtinguiſhes the preſent caſe from 
thoſe of Rex v. Ellen Taylor, and Rex v. Archer, for there the 
children being actually born, the commitments were upon the 
18 of Elix. Beſides which, the parties had been guilty of a 
contempt in not obeying an order of . which is in itſelf 
** offence. (2) 


— OG !... . rt 


The aiferr caſe therefore muſt depend alone upon 6 Gee. Il. 
c. 31. which orders the commitment only as a civil remedy to 4 


indemnify the pariſh, and not for the purpoſe of puniſhment. 
The preamble expreſsly ſtates that to be the object of it; it re- pl 
1 that the mother ſhall be Cn which it would not do 


„* « - . . #4 Re 4 — 
a ä — 


(6) 3 Burr. 1679. 

(c) 4 Vol. c. 4. p. 65. 

(2) Vide the opinion of . J—in Rex v. Archer, 2 Term 
E. 270. | 1 fer 


td rue TetrxTy-THIRD Year or GEORGE III: 


jf the ſubject of her confeſſion is to be conſidered as a crime, and 


imputable to herſelf: it enacts alſo that the father ſhall be impri- 
The KI NG 3 


ſoned, unleſs he ſhall give ſecurity to indemnify the pariſh, or enter 
into a recognizance,; &c, to appear at the next quarter ſeſſions. 
But by /e47. 2. he is to be liberated if the woman die, or ſhall be 
married prior to her delivery, or ſhall miſcarry, If therefore 
this impriſonment was meant by the act as a puniſhment, and not 


as an indemnity, it would not order the father's liberation where 
he was rich enough to give ſecurity, or upon the happening of 


other events not ſerving to diminiſh his guilt, but eventually 
tending to exonerate the pariſh. The remedy preſcribed by 
this ſtatute, reſembles that of an attachment for non payment of 
_ coſts, or not performing an award in which, though an impri- 
ſonment takes place, as if for a crime in a contempt of the 
Court, yet it is conſidered merely as a civil remedy. It has been 


held for this reaſon, that a party in cuſtody under an attach. 


ment for non payment of coſts, may be diſcharged under 
the lords act, Rex v. Stokes, (d). So a conviction under 


197 
1793. 


. | 
WilLLlam 


2 penal ſtatute is conſidered as a civil remedy, inſomuch that the 


party cannot be apprehended on a Sunday for a nan payment of 
the penalty, Rex v. Myers, (e). The commitment here there- 
fore, being only intended as a civil remedy, it comes under the: 


meaning ef the Mutiny act, which exempts the ſoldier from, 


arreſt, where a debt to the amount of 206-4 is not {worn to. 


Lord Kenyon, C. J. —When give my opinion upon this Fe”. 
I do it with a proteſt that no certiorari will lie to remove this 
order. It is an order of impriſonment, and I know of no in- 


ſtance of ſuch an order's being removed by Certiorari. The 
proper method would have been by an Habeas Corpus, where the 


facts upon which the commitment was made being diſcloſed upon 
the return, the Court could judge whether it was illegal or not. (2) 


* 1— 
. * * % 4 in, AY 8 = 


— — Ld SJ 


( a) Coup. 136. 

(e) 1 Term Rep. 365. 

(2) In the caſe of Kex v. Elin Taylor. 3 Barr, 1679. The de- 
teudant Was brought up by —_— Corpus. 


I am. 
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1 am of opigion, that 'this commitment is proper, upon the 


ſame grounds as are ſtated in Rex v. Archer Incontinence is 
acriminal offence. It it be not, the ſpiritual Courts have been 
acting wrong ever ſince they have exiſted in this country. In Rex 
v. Ellen Taylor, the queſtion: was, whether a married woman 
might not be committed for diſobeyiug an order of two juſtices, 


to maintain a baſtard child born before wedlock. The woman 


had no property, and was incapable of having any with which 


| ſhe could maintain it, yet it was held that they might impriſon 


her, becauſe to {peak the words of Mr. J. Vilmot. The 
* 18 of Elia. expreſsly conſiders the producing baſtards as an 
« offence; not only the getting or bearing the child, but the 
« leaving it to be a burthen upon the pariſh, &c“ (3). It is ex- 
tremely clear that the mutiny act was deſigned to extend to civil 
ſuits alone, which this is not but a criminal proceeding. The 
anſwer to the caſes put at the bar of trover, and an attachment 
for nen pavraent of coſts, or an action upon a penal ſtatute is, that 
mey are civil remedies, and therefore it has been held, that the 


afirmation of a quaker may be reccived in the latter. (4) | 


Aharft, J.—Exprefled himſelf of the ſame opinion, both upon 
me legality of continuing the impriſonment, and the imptopriety 
of ifluing the Certivrart. 


Buller, J.—-Abſent. 


* 8 * y * 


(3) In Hye and D:&or Nille, caſe Godlo!t's Rep. 247, ſeveral 
caſes are put to prove, that where the party may be puniſhed either 


by the cecleſiaſtical or temporal law, the prolecutor has his election 


3 C4) Vide Aicleſeu v. Everitt, Cop. 382. 


m which court he will ſue; among which is the following: The 
7 imputed father of a baſtard child, may be ſued for the offence, either 
« inthe ſpiritual court, or at the common law, by the fatute of 18 
Flix. and 7 Jacobi.“ Vide alſo 2 Inſt. 488. and 2 Burns Eccles; 
Law. Title Lewadn?j5, 364 et ſeq. 


Grife | 
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Eroſe, J. The queſtion whether this caſe was removeable 1793. 
by Certiorart, did not come before us in Rex v. Archer, as no ob.. 


ion to it was then made; now that it is mentioned, I rather in- The * xe, 

cline to my lord's doubts that it ſhould not have iſſued. As to the WI 3 LIAM 
queſtion upon which this caſe turns, whether incontinence be a Bows. 
crime, the 18 El:z, ſays, that the juſtices may take order for 
the puniſhment of the mother and reputed father, as well as for 
the better relief of the pariſh. Now it is impoſſible that the 

law can order the act to be puniſhed, and yet not hold it to be 
criminal. If it is to be conſidered as ſuch at all, therefore, it can- 
not be deemed incomplete until the child be born, ſince every 
thing which can conſtitute the criminality of the parents, muſt 
have exiſted previous to it. If it be a crime, then it cannot be 
within the exemption created by the Mutiny act. 


Order of ſeflions confirmed, 
Lord Kenyon, C. J.---I defire that this may not be quoted 


hereafter as a precedent, juſtifying the removal of a ſimilar order 
P Griorari: 


02 


=o GASES 1 HILARY TERM 


1 The Kixc againſt KER and Rictt. 
. abe, HIS was an indictment againſt the defendants, who were 
mou overſeers of the pariſh of Brooke, in the county of Norfolk, 


By 4 Gee. 3. for diſobeying an order of maintenance made by a juſtice of 


e. 90. Guar- peace, commanding them to pay to Elizabeth, the wiſe of J. 
4 _— a wh Rufbmere the elder, the ſum of one ſhilling weekly, towards the 
pointed = maintenance of their ſon, F. Ruſhmere the younger, an infant 
"OO IO Soft © hen 

B. It enacts, ; 5 N 5 

that until a At the trial, the jury found a ſpecial verdict as follows. 
workhouſe is | RT DES 

built, the 


poor ſhall re- That the pariſh of Brooke, in the ſaid order and indiAment 


_ under mentioned, is within the hundreds of Lodding and Cavering, in 
e 6! the county of Norfolk, and that before the time of making the 


ment of the 
overſeers of ſaid order, a certain houſe had been built and fitted up for the 


the poor, and reception of the poor within the ſaid hundreds, according to the 
that they (ball ſtatute in the caſe made and provided, and that a general meet- 
be. under the ing of the guardians of the poor within the faid hundred, had 


government been duly held within three calendar months next after the fail 


og houſe had been ſo built and fitted up. That the ſaid Fame: 


ment of thoſe ; _— 
guardians ot Ryſhmere the elder, Elizabeth his wife, and James Ruſhmere the 


ee 8 younger, in the ſaid order and indictment mentioned, at the time 
houſe is beth: of making the ſaid order, and long before, were pariſhioners of 
&c. a juſtice the pariſh of Brooke, That James Ruſhmere the younger, being 
3 e an infant under the age of 14 years, to wit, of the age of 13 
to make vs, k. years, and poor and unable to maintain himſelf; and James 
der for the te- Ryſhmere the elder, and Elizabeth his wiſe, being ſeverally poor 


poor hd -— and unable to provide for themſelves, and alſo for the ſaid James 
] Cie 


undreds, and Ruſbmere the younger, the ſaid J. Ruſhmere the elder, before - 


the overſcers the time of making the ſaid order, to wit, on the 24th of Aug 
arc Pot Eu- 1791, did apply for relief to the guardians of the poor within the 


iſhable f. | 
Levine L ſaid hundreds, at their weekly meetings aſſembled ; and was by 


2 3 % * ha | — ks. lA i oils. - 


— * 
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them refuſed to be allowed any pecuniary relief, from or out of 
the poor houſe; but the guardians did then and there offer an! 


agree to relieve the faid J. Ruſbmere the younger, by receiv- 


The 


1793. 


, 


|” 
* : : 4.8 
1 FE As 


KING 


ing him into the poor houle, and there maintaining and pro- Wark and 


viding for him agreeably to the ſtatute in that caſe made and 
provided; and they did make an order for receiving and pro- 
viding for him in the poor houſe accordingly, of which order 


| the faid J. Ruſhmore the elder, Elizabeth his wife, and J. 
Ruſhmere the yourger, had notice from James Keer and NI. 


liam Rich, the overſeers of the pariſh of Brooke within, &c. 


That upon this refuſal of pecuniary relief by the guardians, F. 


Ruſhmere the elder, not accepting the relief offered by them 


afterwards, to wit, on the 24th day of Auguſt 1791, perſonally ap- 


peared before Robert Fellows, Eſq. the juſtice of the peace in the 


ſaid indictment mentioned, and having made oath before him 


of the premiſes, the ſaid R. Fellows, ſummoned the ſaid J. Keer 
and M. Rich, before him, to ſhew cauſe why relief ſhould not 


| be given to the ſaid I. Ruſhmere the younger, in purſuance of 


which the defendants appeared on the day, &c. but made no 
ſufficient cauſe to appear to the juſtice, why ſuch relief ſhould not 
be given, ſave and except the aforeſaid order, fo made and given 
by the guardians, a copy of which was ſhewn ta the juſtice ; 


and thereupon the juſtice made the order in the inditment men- 
tioned, whereof the defendant had notice, but that they did 


negle& and refuſe to comply with the ſaid order, and to pay, 
Cc. But whether upon the whole, Sc. b 


The act of e referred to by the verdict, is the 4 Geo. 
3. c. 9&6, Intitled “ an at for the better relief and employment 
of the poor of the hundreds of Ln and Clavering, in the 
county of Norfolk.” 


It enacts, that from the 1/7 June 1734, all perſons liable 


to pay poors rates in ſaid hundreds, being poſſeſſed of an eſtate 


of the value of 3o/. per ann, or renting a farm at the rack rent 


of x0cl. per ann. and perſons in the commiſſion of the peace, 
G2 ſhall 


Ric. 


198 


1793. 


CASES in HILARY TERM. 


ſhall. be incorporated as guardians of the poor of the aid 


hundreds; that they ſhall have a common feal, and be called 
| 90 bY do, the guardians of the poor within the ſaid hundreds, and ſhall ſue, 
Keen and and be ſucd, cs by that name, Te. 


Rica. 


It then proceeds among ſeveral other regulations, to enact, 
that the poor of the ſaid hundreds ſhall remain under the govern. 


ment and management of the churchwardens and overſeers of the 


poor of their ſeveral pariſhes in the ſame manner as they then 

were, until a houfe ſhould be built and ready for their reception; 
and then that the guardians of the poor of ſaid hundreds ſhould call 
a meeting within three calendar months after ſaid houſe was 
ready; and from and after ſuch meeting, the faid poor perſon 
or perſons incapable of providing for themſelves, ſhould be un- 
der the government and management of the ſaid guardians of the 
poor, and that ſuch poor male children as ſhould at any time be 
maintained by them, ſhould be and remain under their govern- 
ment till they arrived at the age of 18, and the female children 
until they arrive at the age of 16 years, and that after ſuch 
boys had attained the age of 18, &c. they ſhould be diſcharged 


from the rule and government of the. ſaid guardians, and be at 
* own diſpoſal. | 


Mingay for the proſecutor, ſtated the queſtion to be, whether 


the juſtices of the county were totally excluded from exerciſing 


any juriſdiction over theſe hundreds in matters relating to the 
poor, by 4 Geo. 3. He contended, that there were no words 
in that ſtatute which went to exclude the magiſtrates from that 
Juriſdiction which they poſſeſſed under 43 Elia. that it would be 
productive of great inconvenience to take the management of 
the poor out of the hands of the gentlemen of the county, and 


give it. to * of a leſs eminent and reſponlible ſituations. 


The court being of opinion with Jeddrell, who was to have 
argued on the other ſide, ſtopped him, 


Lord 
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Lord Kenyon C. J.— There is no doubt, that the magiſtrate 

had jurifdiftion to make this order under the 43 Eliꝝ Whether 
dhe ſyſtem framed for the maintenance and regulation of the poor 
by and upon that ſtatute can be improved, I ſhall give no opinion. 
The legiflature has ſuppoſed that they could improve it in par- 
ticular diſtricts, by particular acts paſſed for that purpoſe, and 
this is one of the caſes in which they have done ſo. | 


The queſtion is, therefore, whether by this act, the right 
of the magiſtrate to make the order in queſtion is not taken 
away; and in looking over it 1 fee a clauſe which is decifive, 
that it is. | 


After electing perſons of a certain deſcription into a corpo- 
ration as guardians of the poor, and ſtating, that the poor ſhall 
remain under the management of the churchwardens and over- 
ſeers, till a houſe ſhall be built for their reception, it goes on to 
fay, that after a meeting called by the guardians within 
three months after the houſe is built, the ſaid poor ſhall be under 
the government and management of the guardians of the poor, 
and that the male children ſhall be maintained by them till the 
age of 18 years, and the female till 16 years, the verdi& finds 


that the perſon for whoſe relief this order was made was, under 


the age of 14, at which time the act expreſsly fays, that ſuch 
perſons ſhall be under the directions of the guardians of the 
poor. : | 


As to the inconveniences which are ſtated to ariſe from ſuch an 
interpretation of the act, I am convinced that they rather exiſt 
in idea, than in fact. From the deſcription of perſons who are 
made eligible as guardians, it is equally neceſſary to their cha- 
racter and their intereſt, that the management of the poor 
ſhould be ſo conducted, that inſtead of augmenting their diſtreſs, 
it will ſoften their misfortunes. I am of opinion therefore, that 
there muſt be judgment for the detendants. 


04 Hunt 
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Ib, J. The words of the act are very clear, to exclude | 
juſtices of the peace for the county, from making orders ſimilar 
to the preſent. I muſt alſo add, that the regulations, ſuch as 


D. 
Knnn and eſtabliſhed by this act, are beneficial to the community, and 


Rien. 


I remain of the ſame opinion which I gave in Rex v. the Inha- 


bitants of North Shields (a), that idleneſs would be promoted, if a 
diſcretionary power were to be permitted to the juſtices, to give 
private relief in order to prevent the pauper from going into the 


workhouſe. 


Buller ].---Abſent. 


Grele, ].---This is an indictment for not obeying an order, 


which in my opinion, it was not in the power of the overſeers to 


obey. There is no doubt that by the 43 of Eliz. they muſt 
have obeyedit; and they had under that ſtatute the management 
of thoſe funds out of which they were to defray the expence, 
But the preſent act takes the management of this fund entirely 
from the overſeers, and gives it to the guardians of the poor. 
The order therefore directs them to pay money for the relief 
of the pauper, when all power over the fund, out of which it is 
to be paid, is taken away from them by the act. 


Wich reſpe& to the inconvenience urged, it ſtrikes me 
the other way; the guardians, who from the nature of the 
qualifications required by the ſtatute, muſt be men of reſpectabi- 
lity, may, by the act, order a pauper to receive a partial relief at 
his own houſe, if they think proper. It would render the ſyſtem 
completely abortive if other perſons could interfere and oblige 
them to give ſuch relief indiſcriminately. Poor houſes, like the 
preſent, are advantageous, not only as tending to leſſen the bur- 
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= ACS 


( a) | Cald, 68, 
then 


t 
1 
e 
5 


n 


IN THE THIRTY-THIRD YEAR or GEORGE III. 200 | 


then of maintaining the poor, but as promoting induſtry, and 15793. 


 inorcaling religion and morality among the lower claſſes of tze 
community. | The King 


| 3 the defendants, 
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Wednfaay, UE indiQment againſt the defendant ſtated, that Jſare 
— Matthews, late of Moolbampton, in the county of Berks, 


ment, ſtating, With force and arms, at the pariſh aforeſaid, in the county 
that the & aforeſaid, did make an aſſault, c. and concluded contrary to 


fendant, late | 
of V. with the form of the ſtatute, Tc. 


focce ard | 
arms at tr The defendant being four guilty of an aſſault, with an intent 
por? Sar to commit an unnatural crime, Gibbs moved an arreſt of judg- 
anafſault, Sc. ment. Firſt, No venue is laid, for it is not ſtated; whether 
5s bad, for it is Wiolhampten is a pariſh, an hamlet, or a vill, and a5 it may be any 
not ſtated in | « 3 b | 

what place them, the Court cannot intend it to be a pariſh, The words 
the offence therefore, & the pariſh aforeſaid, do not refer to it, and if not, 


| ay commit- it does not appear in what place the offence was committed. 


In an in- To prove this neceſſary, he cited 2 Hawt P. c. 330. Dyer c. 86. 
did ment for 1 Rall. 223. Man's coſe, Latch 194. 


an offence at 
common law, 


a conclufion Second, The crime 15 laid as being done contrary to the form 


2 76 ET. of the ſtatute, it being only an offence at common law. 6 Gholme 


ol  tyy's Ts Cr. Car. 404. 


Blackflane contra. This being after verdict, the court will in- 
tend that M olbæmpton is a pariſh, and that it was proved fo at 
the trial, eſpecially as the words © pariſh aforeſaid,” can refer 

to nothing elſe; as to the ſecond objection, it * been often 
over-ruled. (1) 


" DO 5 * 6 


Fk. P. C. Ch. 25. ſect. 115. p. 356. Page v. Har. 
The 


ccd All: 43. Rex v. Bathurſt, Say 225, 8. p. 


HBW! 0 th Wt 8 


"e 
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The Curt thought there was nothing in the ſecond objection, 1793. 
but with relpect to the firſt, they accounted it fatal. They faid 472 
it was abſolutely neceſſary to lay the fact as being done in a place 5. 1 
from whence a venue might come to try the truth of it. That Teaac + 
if a place be mentioned generally, it will be intended to be a MaTTuzwe, 


vill. But here theAnditment ſtates the offence to be commit- 


ted © in the pari/h: ofarejaid,”” when no place had been deſcribed 
as ſuch in the indictment; they could not intend that M aolbampton 
had been proved to be a pariſh at the trial, becauſe although it be 
neceſſary to lay the fact as done in a particular place, yet if it bo 
proved to have been committed in any other pariſh or village, 
it is ſufficient to convidt the defendant. — 


| I Judgment arreſted, 


* Cass HILARY TEM 


& T he Kino againſt ------ n 1 


EARCROFT moved for a rule to ſhew caufe Why an in- 


An i 
tion againſt a 
magiſtrate, Was a 1 of _ for the NY of Middtcſes. 

er within 

2 ond | But the Court refuſed i, upon the ground that he came tca 
term after the late, the rule being, that it muſt be applied for ſufficiently early 


offence, time ithin the ſecond term, after the commiſſion of the ſuppoſed 


enough for 


him to anſwer offene, to give the defendant time to ſhew cauſe — tie rule 
The affidavits. within that term. 


Rule refuſed, 


4 


formation ſhould not be filed againſt the defendant, wha 


/ 
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3 Ref 2 
The KING ggainſt Remnant, © + Monday 
* | February 11. 


HE priſoner having been committed under à warrant, A commit- 


ſtating that “ with force and arms he made an aſſault on 1 ö 


the proſecutor, with intent feloniouſly to ſteal, take, and carry defendant,” 
WE cf Ng LET lf Jos 8 | with force 
Mp 0”: EPR AS + AIRES D! ps os andarms made 
àan aſſault on, 
Lene moved, that the priſoner ſhould be admitted to bail, upon &r. 1 _ 
the ground that the crime ſtated in the commitment was only 2 r Fes ſteal, 
miſdemeſnor at common law, and that 7 Geo, II. c. 22. upon take and 
which it profeſſed to be made, did not extend to the ſact here de- 2 aways” 
ſcribed and make it a felony, That ſtatute enacts, that “ if any thn 
perſon ſnall, with any offenſive weapon or inſtrument, unlawfully with any fe- 
or malicioufly aſſault, or ſhall by menaces, os in or by any forcible 1 
or violent manner, demand any money, goods, or chattels, of or 5 The 


from any other perſon, with a felonious intent to rob, or commit - --- 
therefore 


robbery upon ſuch perſon, then ſuch perſon ſo offending, being bald: the 
tiereof lawfully convicted, ſhall be, and be adjudged guilty of crime tated, 
felony.” This ſtatute therefore points out only two offences; —_ = 
firſt, an aſſault with an offenſive weapon, c. or ſecond, a de- eee l 
mand by menaces, or in or by any forcible or violent manner, &c, law. 

with a felonious intent to rob or commit robbery. But this 

warrant does not ſtate that there was an aſſault with an offenſive 

weapon, to bring it within the firſt branch of the act, or with 

threats and menaces to bring it within the ſecond; neither is 

the aſſault ſtated to be with a felonious intent to rob, c. but 

with © a felonious intent to ſteal, take, and carry away.” He 

cited Rex v. Fudd, (a) to prove that the commitment ſhould 


purſue the words of the ſtatute, upon which it is made out. 


2 oy" bd _— — 
— ——— * ; * 


(4) 2 Term Rep. 255: 


1793. The Gurt at firſt doubted, thinking it not to be neceſlary, 
*. that there ſhould be the ſame certainty in a commitment as an 

indictment, and that the aſſault being ſtated with a felonious 
under, intent to take from th pero it was ſufficient ; but on the 


to bail. 


END OF HILARY TERM. 


ARGUED AND DETERMINED 
IN THE 


' COURT of KING'S BENCH, 


EASTER TERM. 


GE O RGE III. 
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| | — 
V 


T he Kino again The Inhabitants of Brighthelmſtone. _— 


bang Juſtices removed Foſeph Humphrey, dune his i . 


Abigail his daughter, aged five years, Suſannah his daugh- in A, for more 
ter, aged three years, and Eſther his daughter, aged two years, than 40 days, 


from the pariſh of Miu to that of Brightbelnfow, both in _ then — 
the county of — ö | 40 days in B, 
f and after- 
ward 
Upon appeal, as quarter ſefions confirm the order, and ſtate to = p90" 
the following ſpecial caſe for the opinion of this court: Hides then un- 
der his inden 


tures for 2 


Tue (aid Joeſepb dene who was born in the pariſh of days, he is ſet- 
Kellingly, was at his age of fifteen, bound apprentice, by inden- tled in A, for 


the reſidences 


tures regularly executed, to James Soper, of the pariſh of A, vill connect as 
Friſton, weaver, to ſerve from the third day of November 1774. they do in the 


for the term of ſeven years. He entered Ar y into the eee | 


faid ing for a year. 


1 2 
£ 
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faid apprenticeſhip, and ſerved and reſided with the ſaid James 


Soper, in the ſaid pariſh of A;/ri/ton, from the third day of N;. 


The 1. o vember 1774, until the ninth day of Fuly 1781; from that time 
The Inhabi- until the twenty-firſt day of September following, he ſerved and 


tants of 


reſided, by direction of his maſter, in a ſhop hired by his ſaid 


| — maſter, in the pariſh of Brighilielmſtone aforeſaid, he then re- 


turned to, and continued to ſerve and reſide with his faid maſter, 
in the pariſh of A/frifton aforeſaid, until the twenty-ſecond day 


of Oftvber following, when he was ſent by his maſter, to the 


maſter's father James Soper, in the pariſh of e Grinflead, to 
| ferve out his apprenticeſhip, and he there reſided until the third 


day of November following, when his apprenticeſhip expired; 
and he has done nothing ſince, by which he might acquire a ſet- 


tlement. 


A. Ingay and E 8, ſhewed cauſe againſt the rule. They 


ſtated the queſtion to be, whether the pauper's ſettlement was in 
Brigbtbelmſtonc, where he had ſerved the laft 40 days ſucceſſively, 
or in Afriſtan, where he had reſided ſubſequently for a period 


leis than 40 days, (viz, from the 21ſt of September, until the 22d 
of October) he having reſided there for more than 40 days, pre- 


vious to his reſidence in Brighthelmſtone. They admitted that un- 


kſs they could diſtinguiſh the caſe of an apprentice from that of 
an hired ſervant, they could not maintain the ſettlement to be 


in Brighthelm/tone, for the caſes were too ſtrong againſt them, 
to contend that an hired ſervant did not gain a ſettlement in the 
pariſh where he ſlept the laſt night, provided he had reſided 
there 40 days in all, during the continuance of his ſervice. 


In ſupport of this diſtinction they awd, that the 3 /Yll. * | 


Mary, c. 11. ſe. 6 and 8 put apprentices, and ſervants hired 


for a year, upon the ſame footing as to ſettlements ; that each of 


them gained a ſettlement by a reſidence of 40 days, although 


. the contract under which he ſerved, was afterwards diſſolved by 


mutual conſent, or the apprentice ran away from his maſter, or 


the ſervant illegally departed from his ſervice, But an addi- 


tional qualification was made neceſſary to confer a ſet:lement 


 upop ſervant, by the 8 andg . 3. c. 30. Which ſtatute 


does 
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does not affect the caſe of apprentices, and thereby creates 4 


* 
1793: 


diſtinction between them and hired ſervants upon this point.. 


By the 8 and g Will. 3 c. 30. it is neceſſary that the ſervant 
ſhould continue and abide in the ſervice under which he is to 
gain a ſertlement for the whole year. He pains no ſettlement 
until he has ſerved the year complete, it is ambulatory till then, 
and therefore the place where he ſleeps the laſt night, is that 
in which his ſervice being conſummated, his right to a ſettle- 
ment is perfected (1). He does not gain his ſettlement by a re- 
ſidence of 40 days, but by an hiring and ſervice for a year and a 
reſidence of 40 days, conſequently he gains no ſettlement until all 
theſe requiſites are complied with. But the ſettlement of ap- 


prentices remains as it vas regulated by 3 Will. and Mary. 
A ſettlement veſts abſolutely in them by a reſidence in any pa- 


ſettlement once gained, can be diveſted except by a ſubſequent 
ſettlement, which can be gained alone by a reſidence for forty 
days. The ſubſequent reſidence in Afriſton therefore being 
leſs than fortv days, conferred no ſettlement, and could not di- 
veſt that, previouſly acquired in Brighthelm/lon. They con- 


The Kix Gy 
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The Inhabi- 
tants of 


Brighibein- 


riſh during the ſpace of 40 days; it is a fixed principle, that no 


tended, that authorities were not wanting to ſupport them in 
tais opinion. In Rex v. Fremington (a), the Apprentice, wit 


i the conſent of hex maſter, had ſerved another perſon more than 
: forty days in a different pariſh, from that in which ſhe ſerved the 
former part of her time under her original maſter, but ſhe returned 
4 to him and ſerved the laſt eight days of her apprenticeſhip there. 


d The court held, that ſhe was ſettled where ſhe ſerved the laſt 40days, 


necting her reſidence for the laſt eight days with her former ſervice, 


id Yiu 5 

3 under her original maſter. The point it is true, was taken for grant 
N | ed, there, butit was neceſſary to the determination then made, and 
of 


St, George's, Hanover ſquare (b), Mr. J. Page puts the following 


_— 


— 


1 2 


2 (1) Vide the opinion of Willes J. acc. Rex v. Iveſton, Cald. 290. 
(a) Burr. S. C. 416. 2 Bott. by Conſt. 584. pl. 523. 

(b) Burr. S. C. 12. Stra. 1c.  — N 

2 Bott by Conſt. 579. pl. 519. 


Saſe 


and it was no diſputed, that ſhe could not gain a ſettlement by con- 


if it be erroneous, the caſe would be wrongly decided. In Rex v. 
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1793. caſe, which ſhews his opinion to have coincided. © The time 
& (of the apprenticeſhip) not being out, if the child comes back 
PART * © again after the lending for a year, and continues forty days with 
The j "Wt * the maſter, I ſhould very much doubt, whether this would not 
| — « quite turn the matter back again, and make a ſubſequent ſet- 
* 4 tlementin the firſt maſter's pariſh.” It is true that in Rex 
v. Sandford (c), this court held, that when there is an alternate 
reſidence, the time of ſervice may be coupled as well in the cafe 
of an apprentice as of an hired ſervant. But that point was 
not directly before the court, as they were alſo of opinion that 
no intervening ſettlement, upon which the queſtion could ariſe, 
had been gained there, | 


Bearcreſt and Partingten, contra. Contended, that with re- 
ſpect to hired ſervants, the law was clear, that ſervices might be 
connected, and that the ſervant gained a fettlement where he ſlept 
the laſt night, provided he had reſided there 40 days in all. It 
had been fo determined in Rex v. Leto (d), and in Rex u. 
Hulland (e), when the authority of Rex v. Loweſs, was calledin 
gqueſtion, and it was argued, that the moſt convenient rule in caſes 
of a mixed reſidence would be, tv count backwards, and eſta- 

| bliſh the ſettlement, where the pauper had reſided the firſt forty 
days; but the court recognized the authority of that caſe, and 
Mr. J. Buller, though he was of opinion that the rule contended 
for, would be more convenient, yet held himſelt bound by for- 
mer caſes, becauſe it was of much more importance to have a 
fixed rule, than what that rule is. The ſame point was de- 
termined in Rex v. Tvefton (f), and in Rex v. Great Bookhan 
(g). There is no difference in principle between the caſes of 


— Wn 
\ ; 8 * 8 — D — — : 
; 5 * N f _— 


(c) 1 Term Rep. 281. 2 Bott. 559. pl. 496. S. C. 2 
(4) Burr. S. C. 825. Conſt's Bott. 2 vol. 477. 
(e) Dougl. 657. Cald 118. 2 Bott 480. 
(f) Cald 288. 2 Bott. 487. 
( Cald 290. 2 Bott 405. 
apprentices 


tices 


upprentices and that of ſervants, the court were of opinion, that 1793. 
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the ſame rule governed both as to connecting ſervices, in Rex Gn 4 
v. Grencaſter (b), and expreſsly decided the preſent point in The _— 1 
| Rex v. Sandford (i). As to the argument uſed to ſhake the au- The Inhabi- i 
thority of this laſt deciſion, that the opinion was extrajudicial, = of I 
becauſe the determination upon the preliminary queſtion would . bebelnye. . 
have decided that caſe ; it may be replied to in the words — 1 9 
Mr. J. Buller, in Rex v. Tolpuddle (4), „ That that ſhould I 
never be conſidered as an extrajudicial deciſion, which was F 
made a point and argued upon, both at the bar and bench.” It t 
was more natural to infer, that the court would not have given 4 
an opinion unneceſſarily upon it, if they had not conceived i it ta” J 
be extremely clear. 1 
Lord Kenyon C. J.—It is my wiſh, that where a point has 9 
been once conſidered as ſettled, it ſhould not be brought again IF 
into diſpute, through any doubts of mine as to the propriety of 1 
the decifion. With regard to the preſent queſtion, there ſeems 1% 
to be ſome contradiction in the caſes, In Rex v. Fremingtonz i530 
(1), it was taken for granted, and in Rex v. St George, Hanover \F 
Sguare. (m) Mr. Juſtice Page intimated it as his opinion, that the | # 
ſettlement of the pamper was, where he ſerved the laſt forty days 5 
connectedly. If there had been no authorities upon this point, P 
we ſhould refer to the words of the acts of parliament to decide / 1 
it, and upon them, I ſhould have been of opinion, that the i 
pauper gained a ſettlement, where he ſerved the laſt forty days x 
ſucceſſively. It is clear, that by the 13 & 14 Car. 2. c. 12, fl 1. 1 
which is, if I may ſo ſpeak, the Magna Charta of ſettlements, il 
that a reſidence of forty days, after the party's coming into the 7 
pariſh, was neceſſary to gain him a ſettlement. The ſubſequent a 
ſtatutes have added certain other qualifications in the cafes of a 
e — — — — — — | 1 
(hb) 1 Stra. 579. 2 Bott. 3559. 5 
(i) 1 Term Rep. 28 1. 2 Bott 5 39, 597. S. C. ö Mm 
Ante 73. 4 Term Rep. 671. 1 
% Ante (a) (un) Ante (8) F 
os | [Apprentices | | 
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| apprentices and hired ſervants to make them capable of acquiring 


one. But ſtill it is the ſtatute of Car. 2. which confers the ſettle- 


ment, and there muſt be ſuch a reſidence of forty days in the pariſh 
as is required by it. It is true, that in the caſe of ſervants and 


+ apprentices, the ſettlement floats during the continuance of the 


contract; that is, the pauper gains a ſettlement in eyery pariſh 


into which he goes, (provided he reſides there forty days) until 


his ſettlement is fixed in that pariſh, where he ſerves the laſt 
forty days under his engagement. But each of theſe ſucceſ- 
ſive ſettlements, like a ſettlement gained by any other means, 


is alone liable to be diveſted by a ſubſequent one, to gain which, 


I always thought that there muſt be a ſubſequent reſidence of 


forty days. 


As I do not however feel the diſtinction, which has been ſo 


ingeniouſly taken, between the caſes of apprentices and hired 


ſervants, and as the authorities are almoſt all uniform, that reſi- 
dences at different times may be coupled together to confer a 
ſettlement, ſhall give my judgment in conformity to them. 


Aßpurſt, J. IIt is of the greateſt importance to obſerve in the 
deciſion of ſettle ment caſes, that rules once eſtabliſned ſhould be 
abided by, provided they contain no glaring abſurdity. The 


general ſtream of authorities is, that it is not neceſſary, that the 


; forty days ſhould be connected, but that in order to confer a ſet- 


tlement, ſervices at different times may be tacked together to 
make a reſidence of forty days in the whole. It has been long 


Lecided, that the ſettlement of a ſervant or an apprentice is 


where he ſerves the laſt forty days under his contract, and as the 
reſicences may be coupled together, he does in fact reſide the 
laſt forty days in that pariſh, whete he ſpends the laſt, provided 


be has lived there forty days in the whole. 


Buller J. did make uſe of the expreſſions attributed to me 


in Rex v. Hulland (n). I continue of that opinion. But as the 
——— — — — . —— 


f (n) ante 750 jy 


fuſt 


the 
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firſt thing to be attended to in our deciſions upon theſe points, 179 2 


is, that there ſhould be a certain and fixed rule, I thought my- W. 
ſeif bound by the authorities there cited. From that time to the IT he 5 Sy 
preſent, it has appeared to me as ſettled, that the pauper gains a The Inbabi- 
ſettlement where he has reſided the laſt night, provided he has tauts of 
ſerved there forty days in all. The only queſtion is, whether Brighthet- 
the point has been already decided ; for it it has, we muſt not 

enter into firſt principles to determine whether a rule ſo ſettled 


bas been rightly determined or not. 


1 agree that the only queſtion here, is, whether the 
point has been already decided, and I am not prepared to fays 
that it has not. The Jaw with reſpect to hired ſervants is well 
eſtabliſned, and it was hed in e v. Sanford (5), that there 


was no di ſtinction between the caſe of apprentices and hired ſer- — 


vants. The rule being once eſtabliſhed it muſt be abided by. 


Both orders quaſhed. 
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1793. The Kino againſt the INHABITANTS or COLTISHALL, 
| 5 | 


W, edneſday, = . f | 
April 24. HE quarter ſeſſions for the county of Norfolk, quaſhed an 
| AK $i * order of two juſtices removing George Kettle, his wife and 
| waved children, from the pariſh of Coltiſball, to that of Horſtead, both in 
at ſo much the ſaid county, ſubject to the opinioa of this court upon the 
per week, 300 following caſe, 
o agreed to 
any work that 


R. ſet him At Lady Day 1785, the pauper being about eighteen years 
. = of age, and then a bricklayer's labourer, and ſettled at Hor/tead, 
Bing,” ſigni- was clubbed with John Rolfe of Cultiſpall, for three years, at ſix 
2 contrac- ſhillings per week the firſt year, ſeven ſhillings per week the ſe- 
ing to ſerve _ ; 
for the pur. cond year, and eight ſhillings per week the third year; to board, 
poſe of being lodge and waſh for himſelf; he was to be taught the trade of a 
gon "—_ bricklayer. The term © clubbing ſignifies a perſon contract- 
trade, and to ing to ſerve, for the purpoſe of being taught ſome art or trade, 
have leſs wa- and to have leſs wages on account of learning the trade. An 
3 agreement in writing was to have been prepared for the three 
learning it. years, but it was never drawn up. The pauper ſerved two 
K. gains a years and upwards, and then, upon ſome difference, his maſter 
_ ſettlement by 2 | 3 : 
ſerviug under and he conſented to part. No premium was paid by the pauper 
3 to Rolfe, The pauper was to do any work Rolfe ſet him about; 
and the pauper was to be abſent from his buſineſs any part of the 


Joddrell in ſupport of the order, 
P ' efton contra, 


Lord Kenyon C.J].--There is no room to doubt, but that there 
is in this caſe, an hiring and ſervice to give the pauper a ſettle- 
ment in Coltyhall. I ſuppoſe the doubt at the ſeſſions was raiſcd 


| from 
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from the agreement's ſtating that the pauper was hired for a 
length of time, and was to learn a trade from his maſter. But 
the concluding ſentence puts it beyond queſtion, that it was in- 
tended that he ſhould be an hired ſervant, and not an appren- 


tice, “ for the pauper was to do any work his maſter out him 
about. en 


Order of ſeflions affirmed. 


N bh. AE * 4 "IPL" 


, Ur n — 


(1) Vide Rex v. Little Bolton, Cald, 367, 
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1793. The Kino againſt the IxHABTrANTS of HamMPREsSTON, 


| * FNRDERof two juſtices removing the pauper from the pariſh 


An hiri of Gillingham to Hampreflon, both in Dorſet/hire. Upon 
6 = «55 appeal, the ſeſſions confirm the order, and ſtate the following 


* of 48 per cafe. 
* week, with | 
&« a liberty of | | ; 255 | | 
«c 4 * It was proved by the parper, William Gray, that he had ac. 


* a month's quired a ſettlement in the pariſh of Hampreſtan. That aſter- 

50 ei here? wards he went to one Stephen Hannam, of the pariſh of Gilling. 

is a general ham, a miller, and agreed to ſerve him for 2s. 94. per week. 

hiring, and But he conſidered himſelf as obliged to ſerve on Sundays, as well 

the paper | a a | 

gains a ſet- as on other days, and did ſerve on ſundays accordingly. But 

tlement by they had a liberty of parting at a month's notice on either ſide, 

| > NN ” That he received one ſhilling earneſt to bind the bargain ; and 

year, there was no mention of time, nor how leng he ſhould ſerve; 

that he continued under this contract about two years and an 

half, reſiding in the pariſh of Gillingbam, in the houſe of his 

ſaid maſter, That he then went to Tiſbury to be inoculated, 

where he remained two months; that the ſaid S. Hannam then 

ſent for him, and he was hired again by him, at the rate of four 

ſhillings per week, the parper infiſting that the wages ſhould be 

made even money. That he continued to live with S. Hannam 

under the laſt mentioned contract, for the ſpace of two years, 

and during all which time he reſided in his maſter's houſe in 
Gillingham, 

Bearcroft, Templeman and Wollaſton in ſupport of the order 

They argued, that the parter's hiring with Hannam, was not a 

general hiring, ſo as to give him a ſettlement by his ſervice in 

Gillingham, They admitted, that a general indefinite hiring, | 

is an hiring for a year. But they contended, that where any 

circumſtances are {tated as attending it, it cannot be conſidered 

a3 


— — FS 


WH 
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as a general hiring, nor will it be deemed an hiring for a year, 
unleſs the facts, which are ſo ſtated, afford an inference, that it Thc Kenn, 
e KinG, 


was intended as ſuch, Upon theſe principles, an hiring for a 
year cannot be inferred from the facts ſtated in this caſe, 


The firſt is, that the pauper agreed to ſerve © at the rate of 
four ſhillings per week.“ The import of this expreſſion is the 
ſame, as if it had been “at four ſhillings per week,” which in 
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tants of 


Hampreflon. 


Rex v. Newton Toney (a), and in Rex v. Odiham (b)were held not 


to import, that the hiring was not for a year. So in Rex v. Ded- 
ham (c), an hiring at “ fix ſhillings a week board, lodging and 


„ waſhing, ſummer and winter,“ was held not to be a general 


hiring tor a year. So in Rex v. E//tack (d), where the pauper 


held not to be a general hiring for a year, 


The ſecond circumſtance is, © that they had liberty of part- 
ing on a month's notice on either fide.” This may ſhew 
that it is not an hiring for a week, but it ſhews no more; and 


it is incumbent on the other ſide to prove, that it makes it an 


hiring for a year, but it is no more than an hiring for five weeks, 


or perhaps for two months; in the ſame manner, as if an houſe 


be hired for a year, and fo on from year to year, it is held to be 
an agreement for two years. Rex v. Bradnitch (e) is expreſsly 
in point with the preſent caſe, eſpecially in this: that a liberty 
to put an end to the ſervice, at a month's notice, ſhall not turn it 


| hired herſelf to two brothers, © at the wages of 18. 4d. per week, 
for as long a time as they ſhould want a ſervant.” This was 


into an hiring ior a year. For there, an hiring, © at two ſhil- 


lings and fixpence per week, to part on a fortnight's or 4 
month's notice,” with a ſervice under it of ſeven years, was held 


———_. 


(a) 2 Term Rep. 453. 2 Bott 383. Pl. 350. 
(5) 2 Term Rep. 622. 2 Bott 386. Pl. 358. 
(c) Burr. S. C. 65 3. 2 Bott 345· Pl. 335» 

(4) 2 Bott. 353. Pl. 341. 

0 Burr. S. C. 662. 2 Bott, 347. Pl. 636. 
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1793. not to be ſuch a general hiring, as gained a ſettlement. In 
— Rex v. Birdbroek, allo () Lord Kenyon expreſsly ſays, that, 
5 The 2 « the power of giving notice makes no difference.“ In 
The Inbabi- & Rex v. Eiftack, one of the reaſons aſſigned by Lord Mans 
rants of feld, why that cont:at was not a general hiring, was, that 
ume, there was only a certain time, at which the ſervant could be 
turned off, that is, the end of a week, and the could not be diſ. 
charged at the end of the year, if it happened in the middle of 
the week.” This reafon applies equally well, where the li- 
berty to part is at the end of every month, as when it is at the 
end of every week. It is true, that in Rex v. New L indor 
(g) © where the pauper was to go into his ſervice upon liking, 
and was to have 51. a year wages, but was to go away on a 
4 month's wages, or a month's warning z”* it was held, that 
the liberty to put an end to the contract did not preventits being 
conſidered as an hiring for a year. But there the words, . 5], 
a year wages, was held to be an expreſs hiring for a year, and 
there is a great difference between a condition reſtraining an 
_ expreſs contract, as in that caſe, and enlarging an implied one, as 

| in the preſent. 


The third and only remaining circumſtance, is, that the 
Fauper conſidered himſelf as obliged to ſerve on Sundays. But 
this makes no difference, for it is ſtated, that he was a miller, 
and whether he worked by the week, the month, or the year, he 
would be equally obliged in that trade, to work upon that day. 


Band contra, ſtopped by the court. 


Lord Kenyon, C. J.—IIt is beyond all doubt, both upon the 
authority of decided caſes and upon prinoiple, that this is an 
hiring for a year. Ever ſince the caſes Rex v. New M indſor, 
it has been ſettled, chat either party's having power to put an end 


SR EY : - — 


————— 


(/) 4 Term Rep. 245. 2 Bott. 387. Pl. 360. 
(s) Burr, 8. C. 19. 2 Bott. 422. Pl. 381. 


IN THE THIRTY-THikD YEAR oF GeoRGE III. 


tothe ſervice by a notice, ſhall not prevent an hiring from being 1793. 


conſidered as general; and it is equally ſettled, that ſuch an 

indefinite hiring, is an hiring for a year. This laſt determina- 
tion vas perhaps firſt made in reſpect to ſervants engaged to 
perform matters of huſbandry, in which cafe it is required by 
ſtatute (1), that. tlie hiring ſhould be for a year, but it was ſoon 
extended to other caſes, The caſes which had been cited, 

are not inſtances of general hirings, for circumſtances are 
| ſtated, which ſhew, that the parties did not intend them as ſuch. 


In one, it was, © fo long as the parties liked ;” in another, 


« fo long as the maſter wanted a ſervant,” Theſe were not 
contracts of ſervice for a year, which a general hiring is under- 

ſtood to be, witn a power to ſhorten its duration upon notice 
given, but an agreement to ſerve, merely during pleaſure, and 
which might be diſſolved at any time without warning. But it 
has been argued, that the circumſtances of this caſe, ſhew, that 
it was not an indefinite hiring. If it be not, it ſhould have been 

ſhewn for what time it is an hiring, It is not an hiring for five 
weeks or two months, for if it were fo, the ſervice might have 


been determined at the end of either of theſe periods, without 


any notice at all; whereas by the contract, it is expreſſively 
ſtipulated that ſuch a notice muſt be given. The caſe of Rex 
v. Bradninch (h), relied upon as in point, is very diſtinguiſha- 
ble from the preſent one; for there it is ſtated, that the pauper 
agreed to live with his maſter „ by the week,” which ſhews, 
that it was not intended as a contract to ſerve for a year. Inde- 
pendant of the firſt contract there is a ſecond ſtated in this caſe, 
which is alſo a general hiring, and the pauper having ſerved 
more than a year under it at Gullingharn, is ſettled there. 


_ 
111 — 


(1) Bro. Abr. Title Labourer Pl. 20. Co. Lit. 42. See alſo Res 
v. Wincaunton, Burr, S. C. 299. where the principal caſes in which 
a general hiring has been adjudged an hiring for a year, are cited. 
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Aſburfl J.— am of the fame opinion. Perhaps fome argu... 
ment might be drawn from the different terms in which the fir 
and ſecond agreements are made, that whatever the intention of 
the parties might be upon the firſt contract, it was clearly in. 
tended as an indefinite hiring upon the ſecond. But without lay. 


ing much ſtreſs upon this, there is nothing ſtated in the ſecond 


agreement, but that *he was bired again by him at the rate of 45, 


per week. This is therefore an indefinite hiring, and conſe. 


quently one for a year at ſo much a week, The week is mentioned 


merely for the purpoſe of aſcertaining the wages. A good reaſon 


may be aſſigned forte {ſecond hiring being indefinite, for as the 
pauper had already lived two years with his maſter, they knew 


each other's intention as to the duration of the contract, and 


therefore had no occaſion to inſert it. 


Buller J.— An hiring at fo much per week, without any 
other expreſſion, has been held not to be an hiring for 2 year, 
becauſe there being no otter words or circumſtances to exylzin 
the duration of the contract, theſe words are conſtrued as being 
meant to comprehend the period of the fervice as well as the 
mode of payment. That caſe however is nice enough, and is 
not to be extended to caſes diſtinct from it. But here there 
are other words, which ſhew that this is not intended to be an 
hiring for a week, for the parties are not to ſeparate without the 
notice of a month. This therefore is either a definite or an in- 


definite hiring. If an indefinite hirinę, it has tern ſettled to be 
an hiring for a year. If it be a definite hiring, then the coun! 
 whoſupported the order, ſhould bave pointed out for what time 


it is to endure. They admitted, th at it is an hiring for more 
than a week, and they argued not, that it was an hiring for fire 


weeks and no more, but that it was an hiring for that period at 


leaſt. If therefore its termination cannot be afcertained, it is 
indeſinite, and it has been ſettled, in Rex v. New indir, that 
a general hiring confers a fettlement, notwithſtanding a condi- 
tion to part at a month's notice. I he expreſſion cited, as uicd 


by 


S 
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by Lord Kenyon, in Rex v. Birdbroot (i), was applied diverſs 1793. 


intuitu. He had diſpoſed of the queſtion, that there was an m.ñ' 


hiring for a year, and was laying it down, that the power of giv- E ou FR 
ing notice made no difference, that is, that it would not pre- The Inhabit- 


vent the pauper from n a ſettlement under that 8 ants of 
hiring. | Hampreſtes. 


Groſe .—concurred. 
Both orders quaſhed, 


——_— ———Y —_ 


( 4 Tem Rep. 245. 
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7 The Kin againſt the Inhabitants of RAIx HAM. 
1 | | 


— WO juſtices remove by their order John Kemſley, Sarah 
7 * his wife, and their five children, ſpecifying their names 
and ages, from the pariſh of Rainham to that of Gillingham, 


Badled —_ both being in the county of Kent. Upon appeal the ſeſſions 


_ tenant is quaſh the order, ſubje& to the opinion of the court of King's 


rated? is a Bench upon the following caſe. 
1 of 


3 ers Fn Kemfley being legally ſettled in Gillingham, rented an 
ſeſicns muſt houſe in Rainham of the value of 3. 197. where he lived. 


find, orB.R. | | 
willſenddown On the 25th of May, 1792, an aſſeſſment for the land tax 


any caſe de- yyas made for the pariſh of \Xainham, in the following form : 
N upon 85 i | 
to be x6 | | An aſſeſſment made in purſu- - 


| ce of an act of parliament paſ- 
25, 1792. County [zee 22 p 
| mo} 8 * * wi f ſed in the 32d year of his Ma- 


pariſh of Rainham in the e jeſty's reign, for granting an aid 
held county. Ĩ to his Majeſty, by a land tax to 

be raifed in Great Britain, for the 
J ſervice of the year 1792. 


P 4 — 8 5 r * 


Names of Proprietors. | Names of Occupiers. | Sum aſſeſſed. 


— ä AT. 


Miſs Lane & Co. John Kemſley. 2/, os. 8d. «| 


The pauper bs the rate, and took a . which is the | 
— form. 


Mr. tenant, 
| Rainham, the 18th day of Oaober, $792. 
Received of John Kemſley, the ſum of | pounds 
4 ſhillings | pence, ſo much being aſſeſſed and 


charged on him as landlord, for the 1. 2. quarterly payment, 
purſuant to an act of parliament for granting an aid to his 
Majeſty by a land tax, &c. &c. The 


in TE TrIRTy-THRDYEAR of GEORGE III. 


The receipt was a printed form, with blanks, the words 


« on him as land{ard,” were printed, the pauper's name written. 
The receipt was ſigned by one of the two aſſeſſors. The te- 


1793 


The Line, 


nant wiſhed the landlord to repay 1 tax, but the landlord The . 


would not. 


There was another caſe between the ſame 3 in which 
the name of the pauper was T homas Hinckley, The only dif- 
ference between the caſes were, that no receipt was there taken 
by Hinckley the tenant. That he had paid the rate to the collec- 
tor, who was one of the churchwardens of Rainham. At that 


time he had no receipt. He had agreed with his landlord to pay 


the land tax, He paid it in the ſame way for near three years. 
Both orders were brought on together by conſent. 
Erſkine. In ſupport of the order of ſeſfons. Theſe caſes differ 


only by there being a receipt for the land tax in the one and not 
in the other. To begin with that in which there is no receipt 


where Hinckley is the pauper. He gained a ſettlement in Rain- 


lam by paying the land tax. For the tenant does ſo who pays 
the tax for himſelf, although he is afterwards allowed it by his 
landlord, which is not the caſe here. Oathampton v. Kenton 
(a), Rex v. Chidingfold (b), and Rex v. Mitcham (c), are ex- 
preſsly in point. The form of the rate was the ſame in the laſt 
caſe as it is in the preſent. There Lord Mansfeld delivered 
himſelf in the following words: © "The queſtion is, whether 
© the landlord or t=nant is the perſon charged? The aſſeſſ⸗ 
« ment does not ſay who is, but the names of both landlord 


a. of * 2 


8 — 


—— 


"7" 


Ca) Burr. S. C. 5. 2 Bott by Conſt. 220. Pl. 246. 


(5) Burr. S. C. 415. 2 Bott. 235. Pl. 263. See alſo Rex v. 
Fulham, Burr. S. C. 488, Opec aſba v v. Gorton, Burr. 8. C. 522. 
Bl. Rep. 443. S. P. 


(< Cald. 276. Dougl. 226, notk 8. C. 2 Bott. 458. 
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& and tenant are uſed. The rate alone then is in this caſe hg 


“ charge upon either. The anſwer to this queſtion muſt 
The Kix, dc therefore be gathered from other circumſtances. In the firſt 


The Tahabi- cc place, who ought to be charged? Undoubtedly the oocupier 


tants of 


c“ ought. The land it is true is the debtor, but the rate is pointed 
tc at the occupier. The pariſh cannot tell who is the landlord 
& who has the rent charges.” So in Rex v. St. Lawrence (d), 


where the form of the aſſeſlment was alſo the ſame, it was held 
to be a tenant's tax, and to give a ſettlement. There was in 


that caſe a receipt, but it did not vary the determination, as it 
only deſcribed the premiſes, and not the perſon intended to be 


' taxed. Rex v. Carſhalton (e), ſeems to bear moſt againſt the 


preſent argument, as the landlord was there held to be rated; 


hut the word © rated” followed the word landlord” in the ſame 


column of the rate; and Mr. J. Buller in Rex v. Mitcham, laid 
it down, that the court went wholly upon that word. 


As to the ſecond caſe, where Kemſley is the pauper. The 


form of the aſſeſſment is the ſame, the only difference lies in 
the receipt. The doubt is, whether this caſe does not come 


within that of Rex v St. James, Bury St. Edmunds (V, where 
it was held, that if the name of both landlord and tenant ap- 
pear upon the aſſeſſment, and the receipt given upon the aſſeſſ- 
ment ſtates, that the ſum paid was, ſo much being aſſeſſed 


upon the landlord,” that it was a rate upon the landlord, and 
that the tenant acquired no ſettlement by paying it. But in 
this caſe, the receipt ſtates the ſum to be aſſeſſed upon Kems- 


LEY as landlord, and the caſe ſtates that the real landlord re- 


fuſed to pay it. So that one of the reaſons relied upon in Rex 
v. St. Fames, Bury St. Edmund's, that the receipt was ftrang evi- 


dence that the tenant paid the tax as agent to the landlord, is ne- 
gatived here, as it is ſtated as a fact, that the landlord refuſed 


« 


1 , 2. 
* — 5 A 4 1 4 * ak” 


(4) Cald. 379. 2 Bott. 269. Pl. 281. 
Ce Burr. S. C. Sog. 2 Bott.,245. Pl. 270. 
J) Cald. 385. 2 Bott. 274. Pl. 282. 
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ts allow it. The truth of A caſe, as it appears from all he 1793. 
circumſtances, isz that the words © on him as landlard,” —_— — 
only part of the uſual printed form, which the collector in = 1, 

giving the receipt to the pauper had neglected to ſtrike out. The Beet- 
Harvey ſame ſides Stopped per curiam.  Rainhain, 
| | Buarcroft contra. The queſtion, IVWhether the landlord or 

tenant is rated? is a queſtion of fact, which the ſeſſions 

_ have found, and theſe caſes _ to be ſent back for 


Bailey W ſtopped; 


Lord Kenyon, C. J. For the fake of the public, in order to 
prevent a number of queſtions being, improperly. agitated here 
upon this point, we ſhould ſend this cafe back to the ſeffions 
for them to ſtate, whether the landlord or tenant is rated. It 
is a fact, and as ſuch ſhould be found by them (x), and not leſt to 
us to collect from a ſtatement of evidence. When it is found 
your it will bind our opinion (2). I 


| | Buller, J. In deciding upon e like the preſent, 
courts of quarter ſeſſions, will do well, to adopt this rule; 
“ That in all cafes when the tenant's name is upon the rate, 
he ſhall be conſidered as rated, unleſs it * Ren that 
the . to be fo.” 
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(1) Rex v. Eudon. Cald. 374. Rex v. St. James, Bury St. Ed- 
mund's, Cald. 385. S. P. per Lord Mansfield, C. J. Rex v. St. Law- 
rence, Cald. 379. 3. P. per Buller, J. Rex v. Follftone, S. P. per 
Lord Kenyon, C. J. 3 Term. Rep: $05. 2 Bott. 278. Pl. 284. 


0 Rex v. Follflone, ut . Acc: 
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1793- Lord Kenyon, C. . The propriety of the decifions ig 

Rex v. Oakampton (g), and Bramley v. Armley (, that the land 

| tax is an aſſeſſment, the payment of which confers a ſettle. 
The Inhabit ment, may well be doubted. -The legiſlature appear to have 


2 meant in the ſtatute (3), the payment of ſuch public taxes ag 


— 
The 3 


were parochial, and not of ſuch public general taxes as were 

laid upon the people not as inhabitants of pariſhes, but of the 

kingdom at large. But theſe deciſions cannot now be 
The other Judges concurring. The cafe upon the removal 


Saturday, of Hinckley was ſent back to the ſeſſions, for the juſtices to 
Nov 16, find the fact of whether the landlord or tenant was rated? It 


199" being agreed, that to ſave expence, the finding on this ſhould 

bind the other caſe upon the point of, who was rated? In i- 

chaelmas term following, the caſe was called from the crown 

paper, when the en having found that the landlord was 

rated, 

Both orders of ſeffons were DL f 
> | — — — — 
(20 Ante (a). | I: 
) Burr. S. C. 752. Bott. 229. Pl. 257. See allo Rex v. Blood. T 
Comb. 410. 2 Bott. 220. Pl. 243. 8. P. m 
; (3) 3 Wil. 5. c. 11. . 6. The words are, be charged with duc 
5 and pay his ſhare towards the public taxes or levies of the ſaid town Ce; 
| or pariſh,” he ſhould be deemed to gain a ſettlement without per 
| macice! ! | . 3 hay 
. 
| by 
* Wh 
8 | 
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The Kix ggainſt Jonx Bass, 3 + Gout ” 
| | | „ Tueſday, 
NME defendant was convicted upon an information laid be- May 7. 
1 fore two Juſtices of the Peace for the county of Eſſex, It is diſcre... 
in the forfeiture of 76 gallons of diſtilled ſpiritous liquors, tionary in B. 
Britiſh compounds and ſtrong waters together with the ſum of R. to grant or 


: DRE refuſe a Cer- 
20], for and by reafon of his having on the 3oth of laſt June tiorari, to res 


brought the ſaid diſtilled ſpiritous liquors, &c. into an entered move a con- 


cellar (1), by the defendants uſed for keeping diſtilled ſpiritous Cara 2 
liquors, without firſt producing to and leaving with the officer Peace, upog 


of exciſe, of the diviſion or place where the ſaid cellar was the exciſe 


ſituated, an authentic certificate purſuant to 9 (rev. 2. c. 23. ms, If 


ſe. 7. | | Ai. brings 76 


gallons of 

A Ertiorari was moved for upon the following grounds, * 

Rated upon affidavit. Firſt, That theſe ſpirits were brought under a per- 

in on the 21ſt of June, and the information was laid on the on for 64, 
5 8 ; ether the 

15th of September, which is two days beyond the time allowed. hole quan- 

The 1 V. & M. ſefs. 1. c. 24. ſect. 16. requiring that the infor- tity or the ex» 

mation be laid and entered * within three months alter every cd, under 9 

luch offence committed.” Second, That it was given in evi- Ges. II. c. 23. 

dence, that on the 21ſt of June, the defendant had obtained a. 7 ? 

permit for 64 gallons, and therefore the juſtices ſhould only 

have convicted him in the forfeiture of 12 gallons, being the 

exceſs of the contents of the caſł above the quantity covered 


d7 tapermit. 


Mingay ſhewed cauſe againſt the rule, and intimating a doubt 
ether the Certiorari was not taken away? Mr. J. Buller cited 


amps — — —— a 2 
* " m. Hl 1 LI ned „ — —— kd ith. tr... th ho — DE. 5 * n 


(1) Vide e c I. cn ar. eb. xs 
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Rex v. Abbot (a), as having determined that it was not taken 


away, but that it lay i in the diſcretion of the court, to grant or 
refuſe it. 


Mi IN then urged that the conviction was within time, fof 


the evidence was, that the officer had diſcovered this fraud upon 


the zoth of June, and the meaning of the act was, that the 
three months ſhould run from the time of the diſcovery. That 
even if this was not ſo, ſtill no evidence was ſtated to prove 


that theſe ſpirits were not brought in on the day they were proved 
to have been found, and that was within 3 months. At all events 
the objection was not taken at the time of the conviction and is 
therefore waved. Second, The whole quantity is forfeited 


under the ſtatute, and not the exceſs, the words being, together : 


with the ſaid liquors ſo brought in.“ 
Mod, fame fide, ſtopped by the Court, 


Bearcroft, Erſkine, and Shepherd, in ſupport of the rule, ad- 


mitted that they muſt make out a probable caſe to induce the 


court to grant a Certiorari, but contended that the facts diſcloſed 
afforded it here: For the information was too late, the offence 


öf bringing in the ſpirits, &c. being committed. on the 21ſt of 


Fane, and the information laid upon the 15th of September. The 
ftitute ſpeaks of three months generally, which muſt therefore 
mean lunar months, and conſequently the informer is two days 


too late. This fact muſt appear upon the conviction, for the 
offence is for having brought in a caſk containing 76 gallens . 


of ſpirits under a permit for 64 gallons, which permit mult 


therefore have been given in evidence. That permit is 


dated the 21ſt of June, and conſequently proves, that 


the 76 gallons, which were brought in under it, muſt have 


been brought in upon that day. The notion that the three 


— e 0 . 
He ee _ 
_—_— "RO r _— 1 ie. ed. a AD Como 
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months muſt begin to run from the diſcovery of the offence by 


the officer, would defeat the object of the clauſe; it was 


meant as a ſtatute of limitations, and to prevent captious in- 


formations after the evidence, to provethe ſpirits legally brought 
in had. been loſt, or otherwiſe deſtroyed. Neither is the not 
taking the objection at the time a waver of it; for the ma- 
giſtrates ſhould have taken notice that they had no juriſdiction, 


and the filence of a poor man proceeding from his ignorance, 


cannot conclude him. 


| Upon the ſecond ground , ſuppoſing the information in time, they 
contended that the exceſs alone is forfeited ; the words of the ſta- 
tute are, on the pain of forfeiting the ſum of 207. together with 


4 the ſaid liquors, ſo brought in without ſuch notice and certifi- 


« cate.** Nothing is brought in without the certificate, except the 
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793. 
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The RING 
v. 
Jonx Bass. 


exceſs above what the certificate allows; no argument can be 


drawn from the impoſſibility of atcertaining that exceſs, ſince it 
may be done with accuracy, by comparing the quantity ſpecified 
in the permit with the contents of the veſſel. This is an extremely 
penal law, and even where the words of an act are ambiguous, 
the court will in ſuch caſes lean to the merciful fide. 


Lord Kenyon, C. J.---It has been properly admitted in this 
caſe, that the iſſuing of a C tiorari is not ex debito juſtitiæ, but 
ſhould only be granted where it ſeems meet to the found diſcre- 
tion of the court, That diſcretion would not be attended to, if 
we permitted the writ to iſſue, unleſs where the defendant oan 
make out a probable caſe to us, that injuſtice has been done to 
him below, which the granting a Certiorari would enable him 
to have redreſſed here, No ſuch probable ground is made out 


here. The Certiorars could only remove the conviftion; that 


can only ſtate the evidence upon which it was made, and if the 


defendant appear to have been properly convicted upon that 
evidence, this court can enquire no further, but muſt affirm the 
conviction. Let us ſee therefore what is the evidence ſtated to 
have been given here? It was proved that ſeventy-ſix gallons 
of ſpirits were found in the defendant” s cellar upon the 31ſt of 
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Yun, which 1 to have been brought in without any cer. 
tificate, This is primd facie evidence, that they were brought 


in upon that day; It is admitted, that to repell this preſump. 


tion, it muſt be proved on the part of the defendant that they 


| were brought in upon another day. To do this what does he 


produce? A permit for ſixty- four gallons, dated the 21ſt of " 
How can we know that this would apply to the caſe? By what 


means can we tell whether it was granted for part of the liquor 
Contained in the ſeventy- ſix gallons or not? Upon the face of it 


it purports the contrary, and it deſerved no attention whatever, 
unleſs it was ſhewn by ſome connecting circumſtances, that it 
was granted for the purpoſe of conveying ſixty-four gallons of 
ſpirits, which were part of the ſeventy-ſix. The whole quan- 
tity was therefore properly adjudged to be forfeited, and there 
1s nothing to raiſe a queſtion, whether the exceſs ſhould alone be 


forfeited. I admit moſt of the principles laid down by the de- 


fendant's counſel, but the facts do not warrant them in their ap- 


plication to the preſent caſe, Iam of opinion therefore, that this 
rule muſt be charged. 


Ahurſt, n the granting of a Certiorari is diſcretionary 
in this court, I am of opinion we cannot exerciſe that diſcretion 
better than by refufing the writ in the preſent caſe. There is 
nothing which would appear upon the conviction if returned, 


which ſhould induce us to conclude, that the information was 
laid too late, or that the exceſs was alone forfeited, From the 


ſimple fact that a permit for ſixty-four gallons was granted and 


dated the 21ſt of June, no inference could be drawn that the 
ſeventy- ſix gallons were brought in under it on that day. The 
preſumptions are to the contrary, and it is moſt probable that 
this man, who ſeeks to excuſe one illegal act by the admiſſion of 


another, does it falſely becauſe the forfeiture would other wiſe be 


more heavy. 


Buller, J. -The argument for the defendant proceeds upon 
mis ground, that the permit was 2 to be adduced in 


evidence 
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evidence vpon the part of the proſecutor, becauſe the juſtices 1793. 


ſhould calculate the exceſs of the quantity diſcovered above that C=—ymmn_t 


allowed by the permit; but this is not by any means neceſſary. The RE 


His caſe 1s, that he found ſo many gallons of ſpirits on ſuch a day in Janne Bass. 


the defendant's cellar, which the latter had brought in without a 
permit. To meet and overturn this caſe, the defendant ſhould have 
proved either that he brought it in under a permit, or that, in 
point of fact, it was brought in upon ſome day prior to the three 
months, previous to that time when the information was laid. 
No evidence of either of theſe facts was produced, for the per- 
mit of a different date and for a different quantity, is not to be 
conſidered as ſuch. There was nothing theretore to warrant 


the magiſtrates in entertaining the objection. 


Greſe, T.---Concurred. 
Rule diſcharged. 
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2 © The Kino againf Consranrs, 

Tueſday, | RE | 

May 7. "HE | defendant had been convicted upon an information 
| If the de- laid before three juſtices, in the ſum of 8371. 188. (being 


fendant be- treble the value of the goods,) for having received into his hands 
charged in an cuſtody and poſſeſſion, three gallons and an half of foreign brandy, 


inf . 
wr mag ſixteen gallons of foreign rum; and ſix hundred gallons of 
ingly receiv- geneva, which had been unſhipped, landed and delivered before 


mou 60. the duties impoſed by 27 Geo. III. c. 31, (commonly called the 


reign ſpirits, Conſolidating Act) had been paid; the defendant then and there 


Which had knowing the ſame to have been unſhipped, landed and deli- 


been unſhip- FE 
ped before tid; ed 35 Pore 


duties impoſe 
ed by 27 Geo, A rule to ſhew cauſe why a Certiorari ſhould not iſſue to re- 


. move this conviction being granted as in the former caſe, the 


Evidence that court ſtopping Mingay and I ood, called upon the counſel for the 
ſeveral tubs gefendant to ſtate the grounds upon which they meant to ſup- 


containing it, . 
avere on di ger- port their rule. 


ent det „„ | „ T7 
beage in afield, Bearcroft, Erſtine, and Shepherd. The evidence which ap- 


that the de- | i : | 
fendant was pears by the affidavits to have been given, does not warrant the 


there with ſe- conviction which is upon 27 Geo. III. c. 31. ſect. 9. That act 


5 _— points at two diſtinct offences. The firſt is, that, & if any per- 


rbat be had «+ fon ſhal) unſhip, land, or deliver, or cauſe, or procure to be 
var unſhipped, landed, or delivered, or be aiding, or aſſiſting in 


his hands, is MT. ; „ | 
eee the unſhipping, landing, or delivering from or out of any ſhip, 


A 
* 


convict him of « veſſel, or boat, any ſuch goods, wares, merchandizes, or com- 


having the 


hole in bis © modities, before the ſaid duties of exciſe, by the ſaid act im- 


poſſeſſion ; & poſed, ſhall be fully paid, or ſecured, c.“ The ſecond is, 


within the (4 or ſhall receive into his, her, or their hands, cuſtody, or poſ- 
meaning of 


the ſtatute. © ſeſnon, any ſuch goods, tc.” That they ſhall forfeit treble 


the value of the goods, to be eſtimated at the higheſt price 
ſuch goods of the beſt quality ſhall ſell for in Lenden. Tne in- 
| | | | formation 


| a — * 
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formation is upon the ſecond branch of the act, for receiving 


253 


1793. 


goods unſhipped without paying the duties. The evidence k ñ 


upon which the conviction was founded, was; that ſome of the T 


The 5 ve, 


tubs containing the ſpirits, were on one ſide of the hedge in a Conrauue, 


field, and ſome on the other. That ſeveral people were ſeen 


where the tubs were found, and that the defendant was ſeen on 
one ſide of the lame hedge, with only one of the tubs in his 


bands, and that as ſoon as he ſaw the exciſe officers, he went 
away. This evidence therefore might go to convict him of the 


offence of aſſiſting in landing, and delivering the goods, but not 


for that upon which the information is laid. For while they 


lay under the hedge, they cannot be ſaid to be in his cuſtody, nor 


does it appear that he could have exerciſed any dominion over 


them. He might perhaps have it in his contemplation to commir 
the offence, but being interrupted before he could complete it, 
it never roſe beyond an intent, and as ſuch is not puniſhable. 
Even if the evidence be ſufficient to convict him of the offence 


charged, {till it is only ſufficient tq convict him of receiving 
that tub, which was ſeen in his hands. Otherwiſe this abſurdity 


would follow, that each of the perſons ſeen in the field might 
by means of ſeperate informations, be convicted of having the 


whole of the goods in his own poſſeſſion. 


Sed per curiam. It is impoſible to raiſe a doubt upon this caſe, 
If there exiſted no more than a flight degree of evidence, to 
ſhew that this man was guilty of receiving theſe goods into 


his poſſeſſion, it was peculiarly the province of the magiſtrates 


to judge of its weight. But the evidence is extremely ſtrong 
againſt him, for all theſe people were together, and the defen- 


dant was in the very act of removing one of the tubs; there is 


no doubt therefore, that the whole is upon this evidence, to be 


preſumed as being in his cuſtody, and under his dominion: 


Rule Liſcharged, 
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4793. The KINO againſt the Inhabitants of Te/ertor. 


Hedneſd 

caneſaay, | 

May 8. WO Juſtices by their order, remove Jahn Woods, and 
; Sarah, his wife; with their five children, fetting forth 

DT: the name and age of each, from the pariſh of Great Ryburgh, 


anted to in the county of Ny, to the pariſh of Teſterton, in the ſaid 


M. his county. On appeal, the quarter ſeſſions confirm the order, 


| r 4. ſubject to the opinion of this court upon the following caſe : 


A. gains no That Themas I oods, the father of the pauper John Woods, was 
ner ENT by ſettled inhabitant of Te/erton, aforeſaid; that on the 224 of 
| aktdge my April, 1755, the ſaid Thomas Mocds, with Hannab, his wife, 


pariſh certi- Thomas, Mary, Alice, Richard, Hannah, and John, (the pauper,) 


he to, he their children, were duly removed by an order, under the hands 
ving mar- 


ried ſubſe- and ſeals of R. Brown, and Jacob A/tley, two of his Majeſty's 
quent there- juſtices of peace for the ſaid county, from Great Ryburgh, to 
vo | Tefterton, aforeſaid, That by a certificate, dated the 20th of 
June 1755, duly executed, the inhabitants of the faid pariſh 
ot Tefterton, did thereby acknowledge, that the faid Thomas 
Mods, with Hannah, his wife, Thomas, Mary, Alice, William, 
Helen, Hannah, and John, (which ſaid John is the preſent 
par per) were inhabitants laſt legally ſettled in Teſertan aforeſaid. 
That the ſaid Thomas Hoods, his wife, and all his ſaid children, 
went and reſided at Great Ryburgb, under the faid certificate, 
amongſt whom was John Moods, the preſent pauper, who was 
then only ſeventeen weeks old; that 7:bn Woods, the pauper, 
kved with his father until the age of twenty years. T hat the 
Nuhr then let himſelf to a Mr. Dota a farmer, in Great Ry- 
burg for a year, and lived with him for that time, and the fol- 
lowing year; that the year after, the pauper lived as a labourer 
ror a year in Great Ryburgh, and reſided with his father Thomas 
We ods, there; that he then let himſelf to Mr. Dade, for a year, 
und ſerved him that year in Great Ryburgh aforeſaid, as alſo the 


3 year; when he again returijed to his father, 90 re- 
ſided 


4 to Great Ryburgh.” The clerk of the rules on the crown ſide 
of the Court with his uſual politeneſs, having permitted me to ex- 


(.) Ante. 124. 4 Term. Rep. 799+ 
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ſided with him twelve months, and worked as a labourer and 1793. 


then married, and has lived in Great Ryburgh ever ſince, but — 
never with his father ſince his marriage. That the ſaid Thomas The 5 NGs 
Moods, the pauper's father, died i in Great Ryburgh aforeſaid, about The Inhabie. 
four or five years ago (1). - A e 3 


Garrow, and en! in ſupport of the order were ſtopped by 


the Court. 


Preſton, contra, ſtated that this caſe was brou ght up upon the 
authority of Kex v. Darlington (a). 


Lord Kenyon, C. ].---There is a wide diſtinction between that 
caſe and the preſent. There it was held, the ſon having ceaſed to 
be part of his father's family, living apart from him, and having 
become a pater familias himſelf, that his children did not refide 


under the protection of their grandfather's certificate; but here 


— 


— 


(1) It is not ſtated in this caſe, whether in the original order of 
removal, the paper was adjudged *. to be actually chargeable 


amine the order rethrned with the Certiorari, and filed among the 
records of the court; I find that it ſtates the original order of re- 


- moval, in nearly the ſame terms as is done here. I mention this, b 


becauſe the order being given here in the common form, a doubt may 


occur whether another queſtion ſhould not have been made. 


Namely, whether the pauper reſided in Great Ryburgh, under the 
certificate, or whether it was fundus officio by his father's deaths 


for if he reſided under the certificate, for which vide Rex v. Keel, 


Cald. 144. and Rex v. Hampton, poſt 185, both orders ſhould have 


been quaſhed, as removing a certificate man, who was not adjudged 


to be actually chargeable to that pariſh, in which he reſided under it. 


Little Kere v. Woolfall, Salk. 530. Queen v. Brumſlead, 3 Burn e. 
: 585. Teelby v. Wiilerton, 1 Str. 77. 
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1793: the pauper was not emancipated, and lived always under the cer- 
3 tificate, It has been held in Rex v. Sherborne (b), that a certi- 
The * ficate extends to the children born aſter the perfon comes into 
The Inhabi- the pariſh, ſo as to prevent them from gaining a ſettlement there; 
rants of Te/- this is a ſtonger caſe, for the pauper is expressly named in = 
„ certificate. 


Rule diſcharged, 
Order of Seſſions confirmed. 


(6) Burr. S. C. 182. [A v. Inhabitants of Bray, Ibid. 259. Rex 
v, {nhabitants of Buckingham, Ibid 314. Say. 11.S.C.S. P, 
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The K againg The Inhabitants of Ryton, 


WO 1 Jobn Price, Sarah, his wife, Mi Mam 
and Fohn, his ſons, Hannah, the wife of the ſaid William, 


uk their ſix.chilgren, being grandchildren of the faid Jabn Price, A 


cate re 


from the pariſh of Ryton, in the county of Salep, to the Q hapelry on the face og 


1793. 
— 
* 


May 8. 


certifi- 
ular 


of Little Neſs. The juſtices at the ſeſſions quaſh the order upon it, and thirty 


appeal,” and ſtate the following caſe: 


The reſpondents reodiced a 3 from the chapelry of 
Little Neſs, acknowledging the father of the pauper to be ſettled 


in that chapelry; John Gittons a pariſhioner, and pariſh officer 


of the pariſh of Ryton, who had property, and paid parochial 
aſſeſſments in the ſaid pariſh of Ryton, was called to give an 
acount of the certificate. It was objected by the counſel for 
the appellants, that he was not competent to give evidence on 
the aforeſaid account, as being an intereſted witneſs; the court 
of quarter ſeſſions decided that the evidence was inadmiſlible, 


and the reſpondents producing no other 9 the order was 


quaſhed. 


The certificate was not ſtated in the caſe, nor, as far as the ra- 


porter could learn, returned along with it into Court; but it 
was admitted on both ſides to be regular in form, and more than 
30 years old, and that Gittons was merely called to prove that he 
took it out of the cheſt where the pariſh papers were kept, in 
erder to produce it upon the appeal, 


| Syer now mentioned it to the court, ſtating that it was owing 


to a miſtake that it had not been argued, and begging that it 


might be ſet down in the paper again, or that if the court were 


agmnſt him upon the point ſtated for their determination, that 
— 


years old 
___ itlelf. 


May 10. 


” 
* 
. 
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1793. the (order) ſhould not be quaſhed ; but the ſeſſions directed to 


Con) admit the evidence. 
'The wag NG, 


The Inhabi- Leycefler, Pemberton, and Legge, A 
tantsof Ryton. 
wy Per Curiam. There is nothing in the point, for 8 the 
witneſs was inadmiſſible, the certificate being regular upon the | 
face of it, and more than thirty years old proved itſelf ; it would 
be only increaſing the expence, to ſend it back where the merits 
are ſo Oy _—_ the appellants (x)- 


[i) Sce Rex v. Honiton, Burr. S. C. 680, 


ax TrrTumTyY-THIRD Y.zAR of GEORGE Ill. 


The Kixo againſt the Iohabirants of Hampton, 1799. 


— 
RDER bs two juſtices removing Barbara Read from the . 5 
0 pariſh of Hampton, in the county of Middleſex, to that A certificate 
bf St. Martin in the' Fields, Upon appeal, the court of extends to a 


ſecond 1 
quarter ſeſſions quaſh the order, and e the following caſe for — Cn 


opinion of this court. | It was grant- 
” * To ed, even after 


the death of 
That in the year 175 56, Janes Duffil and Mary his wife, 3 bus * 


came to reſide in the pariſh of Hampton, under a certificate, to whom it 
bearing date the 10th of Augu/t, 1755, granted by the church- 3 150 _ 
wardens and overſeers of the poor of the pariſh of Thackham, Her appren- 
in the county of Suſſex ; which certificate acknowledged James -ong 1 
Duffel and Mary Duel, his wife, to be inhabitants legally 1 
ſettled in the pariſh of Tha bam. After granting the certifi- gained no ſet- 
cate, the ſaid Mary Duffel died; and the ſaid James Duffel —— 
married a ſecond wife, named Mar), on the 14th of September, 40 days in 
1771, with whom he continued to reſide in the faid pariſh un- _ 3 
til September following, and then died, leaving the ſecond 8 ” 
Mary Duffel, bim ſurviving, who continued to reſide in the taken after . 
fad pariſh of Hampton, and who, on the 8th day of Auguft, 3 1 
1791, took Barbara Reed, an apprentice, being a poor girl, - 
of the pariſh of St. Martin in the Fields, who was regularly 

bound to her by indenture, by the pariſh officers of St. Martin, 

till ſhe ſhould attain the age of twenty-one years, or day of 
marriage. The apprentice ſerved under the indentures of ap- 
prenticeſhip, in the ſaid pariſh of Hampton, for upwards of 

forty days, when her ſaid N the ſecond Mar 5 Duffel, 


died. 


| The caſe was argued in laſt Trinity terms Weducjdwy, 
| Jun. 205 


1792. 


AMingay 


1793- 


— 
The Kinc 


D. 


Cass in EASTER TERM 


| Mingay and the Commen Serjeant [S ilveſter ]. In ſupport of 
the order of ſeſſons. The pauper gains a ſettlement by this re- 
ſidence of forty days under the indentures of apprenticeſhip; 


The Inhabi- for his ſecond wife whom ſhe ſerved, and who took het 


tants of 


twenty years after the death of her» huſband, is neither deſcribed 
in the words of the certificate, nor included in its intention, 


The 12 Anne, flat: 1. t. 18. ſe. 2. which prevents the appren- 
tices of certificate perſons from gaining a ſettlement in the pa- 


riſh certified to, muſt have reference to the 8 & g W. 38 35. 


by which certificates were eſtabliſned. The words of that 
Flatute are, © that if any perſon ſhall come into any pariſh or 
place to inhabit or reſide under a certificate,” that ſuch certih. 


cate ſhall oblige the pariſh, or place granting it, to provide for 
the perſon mentioned in the certiſicate, together with his or her 
family. The perſon therefore to whom the certificate was 


granted, is the object of the act; it is only as part of bis fa- 


mily, that the pariſh granting the certificate, are bound to pro- 


vide for the ſecond wife, and conſequently it is only as part of 


his family, that ſhe remains irremoveable in that pariſh to which 


it has been granted. Upon the death of her huſhand ſhe is no 
longer part of his family, ſhe therefore ceaſes to reſide under the 


certificate, and becomes removeable. If the efficacy of the 
certificate does not determine by the death of the head of the 


family, there is no ſaying when it does. It has been decided, 


that it may become ſundius officio, when the perſon to whom it 
is given ſhews that it was his intention to abandon it, either by 
going to ſettle in another pariſh, or in that which granted him 


| the certificate (1). If fo, it muſt be rendered equally fundus 


officio by his death. This therefore diſtinguiſhes the preſent 


(1) See Rex v. Sudbury, Burr. S. C. 373. Rex v. Taunton, St. 
Mary Magdalen. Ib. 402. Rex v. Frampton upon Svern, Dougl. 


41). Cald. 97. and Rex v. Newington. 1 Term, Rep. 354. 


caſe 
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caſe from thoſe of Rex v. Sherborne (a), of Bray and Shotteſ= 1793. 


brooke ( b), and Rex v. Buckingham (c), which may be cited on 
the other fide. Fer there the father to whom the certificate was 


granted was alive, and reſiding under it when the act was done, The Inhabi 
dy which the boy was ſuppoſed to have gained a ſettlement. tants of 


As the child therefore was protected in his reſidence by the 2 
certificate, the pariſh ought to be protected by it from his gain 
ing a ſettlement. But here, the certificate had loſt its efficacy, 
by the death of him to whom it had been granted, The wife 
therefore reſided in Hampton without one, and if ſo, her ap- 
prentice gained a ſettlement there by a reſidence of forty 
days. : * 


Beareroſt and Garrnw, contra. The pauper gains no ſettle- 
ment by apprenticeſhip with Mary Duffel, for the latter reſided 
under the protection of the certificate, This caſe depends 
upon three /atutes, 8 & 9 IV. 3. c. 30. 9& 10 V. 3. c. 1, and 
principally the 12 Ann, fat. 1. c. 18. ſe. 2. The object of 
them all appears to be, anxiouſly to guard that pariſh, into which 
the certificated perſon comes from receiving any prejudice by it. 
For this purpoſe, the words of each ſucceeding act are more ge- 
_ neral and comprehenſive than thoſe of the preceding. The 
words of 12 Ann. are, That if any perſon ſhall be an ap- 
prentice, &c. bound by indenture, &c. to and with any perſon 
whatſoever, who did come into, or ſhall reſide in any pariſh, 
townſhip, or place, by means or licence of ſuch certificate, 
c. This ſecond wife who was miſtreſs to the apprentice, 
reſided in Hampton, by means or licence © of her huſband's cer- 
tifcate. In Rex v. Sherborne (d), and Rex v. Bray (e}, the 
certificate was held to extend to children born under the certi- 
catez and the firſt is a much ſtronger caſe than the preſent, 


9 2 


3 


— — —ͤ— 


{a) Burr. S. C. 182. 
%) Burr. S. C. 259. 
{c) Burr. S. C. 314. Say: 12. g. C. 
(4) Burr. 8. C. 182. 
(e) Ante {a). | 
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with reſpect to ſhewing to what contingencies the intention of 
the pariſhes in making the contract ſhall be held to extend. 


There the wife who came to reſide with her huſband under the 


certificate, died in two years. The man married again, and 


ſixteen years afterwards the ſettlement of a ſon of that marri- 


age came in queſtion, and it was held that he gained none. 


So that there, the pariſh granting it, muſt be ſuppoſed not 


only to have the event of the man's taking a ſecond wife, 
but alſo of his having children by that marriage in contempl ation, 
It is admitted, that the wife reſided under the certificate until her 


huſband's death. To ſay that ſhe did npt do fo afterwards, but 


that it is to be conſidered as functus officio with reſpe to her, 
would be narrowing the conſtrution of the certificate acts, 
from which ſo much benefit has been derived. For it would 
be the hardeſt caſe in the world, if a widow and her orphan 


children could, upon the death of her huſband, be removed 
from that pariſh to which they were no actual incumbrance, 


and where they had the power of gaining an honeſt livelihood. 
But it is clear that it extends to the children of the man to 


| whom it was given, in the ſame way as if a certificate had 


been granted them (2). If fo, it muſt extend in the ſame 


* 


—— 


(2) Rex v. KXrel, Caid: 144. leems to be a caſe much more in 
point to prove this propoſition than any of thoſe caſes which were 


cited in this argument, becauſe in Rex v. Sherborne, &c. the father 


was alive, and 1<tided under the certiſicate at the time when,t was 
determined to extend to his children; but in Rex v. Keel, the pau- 


fer was born in B. where her parents then reſided under a certiſi - 
cate from K. The father and mother dying, the returned to K. 


where ſhe was relieved till the age of fourteen, when ſhe voluntarily 
went back to her brother's houſe in B. who was named in the certt- 
ficate, and had reſided in B. ever ſince it was granted. The faufer 


being afterwards hired, and ſerving for a year in B. the court held 


that ſhe gained no ſettlement there. Becauſe her return being vo- 


luntary, the certificate granted to her father was not fundus officio as 


to her, ard ſhe ſtill refided under its protection. Lord Mansfield, 
| | C. J. 


* 
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way to his wife, ſince they are both included under it, by vir- 179 3. 
tue of the very ſame words in the fatutes, and no diſtinction -. 


made between them, OY The _ 
| | The lolabi- 
Curia adviſare vult, © tants of 
/ Hampton. 
The court now delivered their opinion upon this caſe. So on, 
AY II. 


Lord Kenyon, C. J. This caſe has hung over for a length of 
time, through our forgetfulneſs. It is in ſubſtance as follows: 
A man comes to Hampton with his wife and family, under a 
certificate from Thackam. The wife dies and he marries 
zzain, The ſecond wife ſurvives him, and at a period conſi- 
derably ſubſequent to his death, takes the pauper as an appren- 
tice. The queſtion is, whether the apprentice acquires a ſet- 
lement by a reſidence of above forty days in this pariſh, with 
the widow of the perſon ſo certificated, I am of opinion that 
ſhe did not. It has been determined in the caſe of Sherborne v. 
Thornford (J), that a child ſhall not be permitted to gain a ſet - 
tement in that pariſh where his father reſides under a certifi- 
cate, although he is not mentioned in it. The reaſon of that 
caſe extends equally to all the family who refided under it, and 
it is beyond all doubt, that the ſecond wife reſided under the 
certificate during the life-time of the huſband, as part of his 


— } 


C.]. at firſt was contra, but he afterwards went into that opinion, 
and Mr, J. Buller was abſent. But Mr. J. Willes ſtates it as cer 
tain, «that the brother ſtill reſided under the certificate.” In this 
ale, the only point made both at the bar, and hy the bench was, 
Whether the eertificate had been abandoned by the pauper herſelf.” 
but the judgment of the court proceeded upon the exiſting power 
of che certificate, to protect and diſqualify. It decides therefore 
lat no circumſtance had occurred to invalidate it, and conſequently, 
that the death of the father did not render it functus officio i in . to 
# child not named in it. | 


Bur. S- C. 182: 


MS family 


* 
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part of his family. But in the preſent caſe, the wife was in- 


| dias, to whom the certificate was granted. I cannot diſtin. 


Becauſe the pater familias being different, ſuch children could 
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family. In Rex v. Du, liagton (g), we, determined, that wher, 
the children of a certificate perſon were emancipated 
by marriage, that the children of ſuch children, might gain a 
ſettlement in that pariſh, to which the certificate was granted, 


not be referred back to the a certificated, or conſidered as 
grafted into, and became one of the family of that pater fami- 


guiſh her ſituation, from that of the child, born after the ſecond 
marriage, in Sherborne and Thornford (h), who was held to 
reſide under the certificate, as part of the family. IIf the wo- 
man, therefore, reſided under the certificate, the pauper could 
gain no ſettlement, by ſerving an apprenticeſhip to her there. 


Ajburſt J. Being in chancery as one of the Lord Commiil- 
ſioners of the great ſeal, when this caſe was 1 declined 


giving any — 


Buller J.— This caſe ſtrikes me in a very different light, 
from what it does my lord chief juſtice. It appears to me, that 
the reaſons given in Rex v. Darlington, decide the preſent caſe, 
and determine it to be a good ſettlement in Hampton. The 
man went into this pariſh under a certificate with a wife named 
in it; ſhe dies, he marries again, then he dies, and the paufer 
Claims a ſettlement by ſervice under a regular apprenticeſhip to 
the ſecond wife after his death. It is, I grant, true, that when 
the wife married, ſhe became part of her huſband's family, and 
that ſo long as ſhe continued part of it, ſhe was protected by the 
certificate, in the ſame manner as his children. But I conſider 
the certificate as referring only to the man himfelf, and to 


— 


— —„ 


we. Mi 


( 7 Ante 124. 4 Term. Rep. 797.— This caſe was heard _ de- 
termined ſubſequent to the preſent one's being argued. 1 mentio 
this to account for its not being cited at the bar. 


(+) Burr. S. C. 182. | 
thole 
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thoſe perſons who conſtitute part of his family, while they con- 1793. 
ſtituted ſuch part. When he died, therefore, ſhe could no lon- 


ger be conſidered as part of his family, ſhe was no longer pro- 4 * * 
1 tected by the certificate, and conſequently the apprentice gained The l- 
RY a ſettlement by her ſervice under her. . — ; 
+ Eroſe This, caſe depends upon the true conſtruction of 
% three ſtatutes : the B& 9 V 3.c. 30. 9 & 10 V. 3. c. 1 1. and 
„. we 12 Ann. c. 18. ſe. 2. By the firſt act, it is declared, © that 
* ifany perſon or perſons whatſoever, Oc. ſhall come into any 
nd « pariſh or other place, there to inhabit and reſide, and ſhal), at 
- the ſame time, procure, bring, and deliver, to the church- 
o. WW © wardens or overſeers of the poor of the pariſn or place, whexe 
ua any ſuch perſon ſhall come to inhabit, &e. a certificate under 
„the hands and ſeals, Cc. every ſuch certificate, &c. ſhall 
& oblige the ſaid pariſh or place, to receive and provide for the 
92 « perfon mentioned in the ſaid certificate, together with his or 
23 * her family, whenever he, ſhe, or they, ſhall happen to become 
&« chargeable to, or be forced to aſk relief of the pariſh, &c. 
to which ſuch certificate was given; and then, and not be- 
he, « fore, it ſhall, and may be lawful, for any ſuch perſon, and 
* his or her children, though born in that pariſh, nat having 
ale, © otherwiſe acquired a legal ſettlement there, to be removed, &c.“ 
The In this ac, nothing is mentioned of the wife, and the certificate 
* does not extend to her, except ſhe is included in the word, 
iter & family.” But this ſhe clearly is, for there is no doubt, that 
p to the wife, whether named in the certificate or not, is not re- 
hen moveable from her huſband, out of that pariſh to which it was 
d granted, but reſides there under its protection. Upon this act, 
the a doubt aroſe, to obviate which, the 9 & 10 V. 3. was paſſed. 
aer The doubt is ſtated in the preamble to be, by what acts, any 
b perſon coming to inhabit, or reſide within any pariſh, by virtne 
; of any ſuch certificate as aforeſaid, may procure a legal ſettle- 
= ment in ſuch pariſh. To remedy this, it enacts, © that no 
1 de- « perion or perſons whatſoever, who ſhall come into any pariſh by 
05 “any ſuch certificate, {hall be adjudged by any act whatſoever, 
d to have procured a legal ſettlement in ſuch par:{h"* but two; 
| R 3 takin: 
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in the leaſe of a tenement, af the yearly value of ol, or exe- 
cuting an annual office in ſuch pariſh. "That act, therefore, 
which Mr. Juſtice Vriglit, in Rex v. Sherborne (i), called, «a 

declaratory and explanatory act,“ permits ſuch perſons, as 
come into a pariſh by means of a certificate, to gain a ſettlement 
only in theſe two caſes. In Rex v. Sherborne, it was held upon 
the conſideration of thefe ſtatutes, that the certificate extended 
to all the man's family, although they were not mentioned in it, 
This determination, that not only. all the man's family who 
are mentioned in his certificate, but all his future family ſhall 


be included and protected by it, the wife being clearly one, 


appears to me to determine this queſtion. For this is the cafe 


of an apprentice bound to the wife, ſubſequent to the death of 


her huſband, to whom the certificate was granted, and of whoſe 
family ſhe was part. The caſe of an apprentice to a certificate 
man, is expreſsly provided ſor by 12 Ann. c. 18. ſet. 2, which 
after ſtating, that many perſons, © obtaining and bringing” cer- 
tificates, take apprentices, &c. who, by virtue thereof gain ſet- 
tlements in ſuch pariſhes, though their maſters have none, 


_enacts, that if any perſon whatſoever, who, &c. ſhall be an 


c« 


apprentice, bound by indenture, te, &c. any perſon what- 
ce ſoever, who did come into, and ſhall reſide in any pariſh, town- 
„ ſhip or place, &c. by means or licenſe of ſuch certificate, 
&« and not afterwards having gained a legal ſettlement in ſuch 
ce pariſh, &c. ſuch apprentice by virtue of ſuch apprenticeſhip, 
« jndenture, of binding, Ec. ſhall not gain a ſettlement, or be 
« adjudged to have any ſettlement in ſuch pariſh, &c. by rea- 
“ ſon thereof.” So that the true queſtion is, whether the 
wife, can be conſidered as coming into, and refiding in this 
pariſh, by means of the certificate. Rex v. Sherborne, goes a 
good way to decide this. There the child was born of a ſe- 


cond wife, taken after the certificate was granted, and it was 


held, to be part of his family within the meaning of the ſtatutes 
of William, and to reſide under the certificate. Here the ſecond 


* N a 
— 


(i) Burr. S. C. 184. 
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wife came into the pariſh, and reſided by means of her mar- 1793. 
riage, with a perſon, who himſelf came into the pariſh, and 
reſided by virtue of a certificate. She therefore, as well as her _ 855 
children, being equally a part of the family of her huſband, The Iohabi. 
came into that pariſh, by, and reſided under the protection of *a"ts of 
that certificate, ſo granted to him. If ſo, her apprentice can Hanzton. 
* no ſettlement by the expreſs words of the act. 


If the mother is not to be conſidered as — in the cer- 
tificated pariſh, in the ſame way as the child is, the con- 
ſequence would be, that the mother may be removed, tt ough 
the child cannot, and that an apprentice to the mother, may 
gain a ſettlement, while one bound to the child could not. 
This enacting clauſe, departs from, what is {ſtated to be, the 
object 1 in the preamble, namely : perſons ebtaining and bring- 
ing ſuch certificate, and uſes the words & whe did come into, 
e or Hall reſide in any pariſh, &c. by means or licenſe of ſuch. cer- 
« tifcate.” It did this for obvious reaſons, In order that 
neither the apprentices, nor ſervants of the children of certifi- 
cated perſons, who were not named.in the certificate, might 
gain ſettlements by ſuch ſervice, as likewiſe to exclude thoſe ap- por a. 
prentices and fervants, of a ſecond wife, taken after the certificate | 
was granted, who might ſerve her, where ſhe had ſurvived her 
huſband, or where ſhe might have them during his life, as in the 
caſe of a feme ſel: trader within the cuſtom of London. But ĩt 
has been faid, that her huſband being dead, ſhe can no longer 
be {aid to reſide there, under the protection of the certificate. 5 
It extended to her, as part of her huſband's family, in the 
manner, as if one had been granted to herſelf; in the fame? 
ner as it would do to her children who are conſidered. as 
reſiding under its protection. (3) This appears to me not only 
to be the true conſtruction upon the words of theſe ſtatutes, 
but that the policy of the law is allo beſt ſatisfied by it. 


Their object, was to enable perſons to gain a livelihood in pa- 
riſhes, where they were ge, MP. not having it in their 


1 — — vs . 


cy "5 | in point. 
4 power 
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power to obtain it where they were. As the law on the one 


hand, ſays, that neither the man nor his family ſhall be removed 
from the pariſh, to which the certificate is granted, until they 
become actually chargeable ; ſo on the other, it holds out in 
return an indemnity to the pariſh, from any burthen which 


might fall upon it, by reaſon of the reſidence, either of the man 


or of his family, The wife remained part of his family aſter 


| her huſband's death, and continued therefore protected by the 


certificate, until ſhe ſhould marry again, or deſert it, by going 


to reſide in another pariſh. This furniſhes an anſwer to a queſ- 
tion put at the bar. Whether, if the wife married again, ſhe 


could have gained a ſettlement in that pariſh with her huſband, 
or could be removed? To which I anſwer, that the certificate, 


would in that caſe, have been at an end; becauſe ſhe would 


have gained a new ſettlement, by means of her new huſband, 
that which was his, being by her marriage, communicated to 


her. But until either this happened, or ſhe deſerted it, ſhe 
reſides under 'the certificate after the huſband's death, in the 
ſame manner as her child would, and ofcourſe her apprentice can 


gain no ſettlement by ſervice under the indentures. I am of 
opinion, therefore, that this rule muſt be made abſolute ; and 


The order of ſeſſions quaſhed, 


END OF EASTER TERM, 
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| | | | 1 . 
The KING againſt the Juſtices of Glamorganſbire. 8 ta 
5 | Friday 
3 had laſt Hilary term obtained a rule to ſhew cauſe, May 31. 
why a certiorari ſhould not iſſue, to remove the ſeveral 
. . Under 13 
orders and entries, made by the quarter ſeſſions, touching the re- ge. 2. c. 18. 
pairing or rebuilding of Cardiff Bridge, in the county of Gla- ſect. 5. fix 
8 Fo | 1 days notice 
muſt be given 
tdiothe juſtices, 
This rule the magiſtrates had aſterwards enlarged. 1 
1 | moving the 
5 | court for a 
certiorari to remove their conviction, and though they move to enlarge the rule 
niſi, that is no waver of the want of it. on | 
When the ſeſſions, by their order, refer the choice of a plan, for rebuilding a count 
__ to a committee, and direct that a contract, for performing that which is 
choſen, ſhall be reduced into writing by the clerk of the peace, and at a ſubſequent 
ſeſſions, the committee report, that they had adopted one, and alſo, how far they had 
proceeded in making the contract, then the ſeſſions confirm the proceedings of the 
committee, and order the contract to be made by the clerk of the peace. This is the 
contract of the quarter ſeſſions andtherefore g : e 
| | ; e 
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The material facts diſcloſed by the affidavits, were, that the 
bridge was preſented as being out of repair in Zafter ſeſſions, 
1792. That on the 17th of April, in the fame ſeſſions, the 
juſtices there aſſembled, appointed a committee of twelve ma- 


of Glamorgan» giſtrates to examine the ſtate of it, and impowered them to con- 


tract, either for repairing the old bridge, or building a new 
one, as they ihou!d judge moſt projer ; and directing, that an 
agreement for performing that plan, which they ſhould adopt, 
ſhould be reduced into writing, and executed by the clerk of 
the peace in behalf of the county. Afterwards, the committee 
having examined various plans, (one of which was for repair- 
ing the old bridge at the expence of 6co/.) adopted one pre- 
ſented by Parry for rebuilding it, at the coſt of 40c0!. At a 


ſubſequent meeting of the committee in Juh, they directed the 


clerk of the peace to prepare an agreement engaginz for the 
performance of the plan, and that he ſhould cauſe Parry to 


attend at their next meeting for the purpoſe of executing it. 


Previous to this next meeting of the committee, the ſummer 
ſeſſions took place, when the committee laid before the ſeſ- 
ſions, all that they had done. The ſcflions approving of it, au- 
thoriſed them to proceed, and to direct the clerk of the peace 
to contract for building the fame. On the 22d of Fuly, the com- 
mittee empowered the clerk of the peace to enter into the con- 


tract with Parry. In purſuance of which, articles of covenant 


were ſigned by them, 24th September, 1792. At the Mic hacl- 


* mas ſeſſions in October, the magiſtrates confirmed all the former 


reſolutions of the committee, and directed the clerk of the peace, 
to perform the ſeveral directions of the committee, relative to 
the contract with Parry. At the ſeſſions held 13 January, 1793 
the matter was brought · before them again, by the perſon who 
had given in the plan for repairing the old bridge, but the jul- 
tices refuſed to make any new order upon the ſubject. It was 
alſo ſtated, that the new bridge was to be built ſome yards dil- 
tant from the ſcite, on which the old one ſtood, 


Erſkine ſhewed cauſe againſt the rule, and inſiſted, that the 
certiorari ought not to iſſue ; 1ſt, Becauſe by 5 Geo. 2. c. 19. 
ſect 2. no certiorari ſhall be allowed to remove any judgment 


or: 


$3 id 4 an. — 1 0 
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or order, unleſs the party proſecuting it, ſhall before allowance 1793. 
thereof, enter into a recognizance with ſufficient ſureties in tage 

ſum of 50l. conditioned, to proſecute the ſame, at his own coſts The 18 
without delay, and alſo, if the order ſhall be confirmed, to pay The Juſtices 
to the party, in whoſe favour they were given or made, his full of Glamorgan. 
colts. No ſuch recognizance has been entered into in the pre- 
ſent caſe. 2d, By 13 Geo. 2. c, 18. fect. 5. no certiorari ſhall 

be granted, to remove any conviction, judgment, order, or other 
proceeding before juſtices, unleſs it be applied for within fix cr= 
lendar months, after the ſame ſhall be had or made, and unleſs 
the party ſuing forth the ſame, hath given ſix days notice there- 
of in writing to the juſtices. Here the writ is not moved for 
withia the time limited, for the order, of which they complain, in 
truth was, that appointing the committee, which was made 
in the Zafter fetions 1792, and that authoriſing the committee 
to complete the contract, which was made at the Midſummer 
ſefions, 21 Jury following; ſo that the ſix months were elapſed, 
before the application for the rule ; neither have they given ſix 


| days notice to the juſtices, previous.to the e for the writ, 
: 35 is required by the ſtatute 0 * 


Milles 
e . _ 
1 on | ; 
ho (1, ''h point was decided, 25 Ge g, 3, in ex v. Nicholls, 
it « In Hilary Term, January 25, Mr. Laurence moved for a d 
1 to rem ve a conviction againſt Richard Nichols, for obſtructing «© x» 
Wb ciſe oficers, under 11 Geo. 1. h. zo, ſe& 39. on an affidavit, | 
= that th - officers were not ſworn in his preſence, and that though they 
n only charged hig /ervant with obſtructing them, yet he was convicted 
1 in the penalty of 100%. No cauſe being ſhewn, the rule was! made 
0 abſolute ou the roth of February. 
VNO 
jul- In Eafter Term following, Sir Thomas Davenport moved, tg qual | 
Was the certicrari removing the conviction, becauſe ſufficient notice of it 
dif. had not been given to the juſtices con victing, under 1 3 Geo. 2, c. 
18, ſect Ce I's rule niſi was granted, 25 January, to ſne v cauſe, on 
Thurſday, the morroew of purification (being 3d of February) It was 
the {rv-d on Mr. Sendys, one of the juſlices, on Saturday, 29th of Ja- 
19. "wary, and on Mr. Vivian the other, upon Monday, the 3 1ſt. and 
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Mr Hes ſame ſice, nh 1. cur. 


cod and "DIP in ſupport of the 1 In anſwer to the feſt 


Phe Jotices objection, the 5 Geo. 2. c. 19. only requires the recognizance 
6 to be entered into, © before allowance of the certiorar:,” conſe- 


It is in the diſcretion of the court 


quently they were ſtill in time to obviate that objection, as they 
might yet doit before the rule was drawn up. As to the ſecond, 


they were within time, for the contract made by the committee, 


was confirmed at the Mic haelmas ſeſſions, and the clerk of the 


peace was then directed to ſign it. As this order conſummated 
the buſineſs, it was of it they complained, and it had been made 


within fix calendar months previous to moving for the certiorari 


in lat Hilary Term. To the third, they replied the ſervice of the 
rule upon the Juſtices is ſufficient notice within the 13 Gee. 2. c. 
18. They compared it to 14 Ces. 2. c. 17. which enabies the court 
to give judgment as in caſe of a nonſuit. That ſtatute requires, 


chat due notice,” ſhould be given of the motion-applying forit, 


and ſervice of the rule to ſhew cauſe, is heldto be a ſufficient com- 


pliance with that requiſition, Such ſervice fully anſwers the 


object of the notice, as it is declared by 13 Ges. 2. For it is, that 
the juſtices, or parties concerned, * may ſhew cauſe, if they 
ſhall ſo think fir, againſt the iſſuing or granting ſuch certiorari, 


— 
— 


— 


the rule was made abſolute, on the tenth February. If, thereſore, 


fix days noti e, previous to moving, be neceſſary, that has not been 
done, or if it ſhould be fix days previous to ſhewing cauſe, that has 
not been done, for it was ſerved 29 and 31 7amary, and was to ſhew 
c:uſe on 34 of February. Mr. Laurence ſhev/ed cauſe againk the 


rule, and contended, that the rule a was ſufficent notice within 


the atute, and twat there were more than fix days between the 


time of ſe:ving the rule, and that of making it abſolute.—4/harft |. 


ue pract ce has been to give notice before you move. Buller, J. 


. Notice has always been given 
E . we motion. Per cur. Rule abſolute to quaſh the certiorari. 
ag . 4 SS. „ 48 ; . : | | 


-? 


But 
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But even if this objection upon the want of notice, was origi- 


nally good, the juſtices have waved it by moving to enlarge the So 
rule. 


courts exerciſing their diſcretion, in granting the certiorari, 
there are ſufficient grounds to induce them to do it. For, firit, 


the contract is illegal; the 12 Geo. 2. c. 29. ſect 15. requiring 


that it ſhould be made, © by the juſtices of the peace, at their 
general. quarter ſeſſions, whereas this was made by a com- 


| mittee out of it. By which means the publick notice required 


by the ſame ſection, the object of which was, that the molt 


Vs eligible plan ſhould be ſelected, and that the contract for ma- 


terials and workmanſhip, might be made at the moſt reaſonable 
rates, or where that was not the caſe, that the inhabitants of 
the county might eppoſe them, is compietely fruſtrated. Sa- 
condly, by this plan the bridge is to be built at ſeveral yards 
diſtance from the ſcite of the old one, and is to have avenues 
and extra bridges. But the juſtices at their ſeſſions have no pow- 


er to change the ſituation of a bridge. The Queen v. the Inha- 


bitants of Wilts. 6 Mod. 307. 1 Bac. Abr. 330. 3 Com. Dig. 
Tit Chimin (B. 1.) 31. 2 Vin. Abr. 1 Hawk. P. C. ch. 76. 
ſ. 3. 367. By this means they alter the highway which they 
have no power to do. For it can be legally done, only, firſt, by a 
writ of ad quod damnum; and ſesondly, by an order of two Juſtices 
made out of ſeſſions, againſt which, perſons intereſted may appeal | 
to the quarter ſeſſions, but of which appeal they are by this 
means s deprived. 


Lord Kenyon, C. J. The objection that ſix days notice has 
not been given, is not to be gotten over; but even it it were, 
the juſtices do not aphear to have been irregular in any part of 
their proceedings. The delegating their powers to a committee, 
for the purpoſe of inſpecting and examining, is the Me of 


every county in the kingdom ; otherwiſe it would be irmpoikh; e 
for the ſeſſions to attain any accurate knowledge of that plan, 


Which is the moſt cheap and rer to be put in execution, 


ths 


| The ee 
If theſe formal objeRions are inſafticient, to prevent the of treat ane 
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This does not make nugatory that part of the clauſe which res 


quires public notice to be given, for the object of it is not to 
® ferve as a proclamation for the inhabitants to come in and oppoſe - 


. 5 er er that, which the juſtices may think in their diſcretion moſt right 


#** to be dont, but toeſtabliſh acompetition between the contaQrs : ; 
the contract here was confirmed by the juſtices in their ſeſſions, 
and thereby made their own. It is true, that the juſtices of a 


| county cannot arbitrarily change the ſituation of a bridge, and rate 
the inhabitants towards building a new one; but there may be in- 


ſtances in which, from the very neceſſity of the caſe, they muſt 
have that power. Suppoſe the bridge is carried away by the 
violence of the current, or the ſtream divides itſelf into two 
parts, may they not build one as near as they conveniently can to 
the old ſcite in the firſt caſe, and ere a new one over the other 
arm of the river in the ſecond? 


Ahur}, J.---The party applying ſhould have given notices 


to the A* of his intention before he moved this court 


at all. 


Buller, J. In my opinion, the ſeſſions did not intend to de- 
legate their power to make this contract, nor did the committee 
who were impowered to act, ſuppoſe that they had done ſo. The 
firſt order of ſeſſions refers the choice of the plan to the com- 


' mittee, but it directs that the centract ſhall be executed by the 


clerk of the peace, who is the officer of that court. At a ſubſe- 


quent period, the committee report to the ſeſſions how far they 


had proceeded in making the contract, and the ſeſſions confirm 
the proceedings of the committee, and order the contract to be 


made by the clerk of the peace; ſo that upon the whole of the 


facts it appears, to be the contract of the court of quarter 
ſeſſions, and not of the individuals compoſing the committee. 

But it has alſo been urged, that the juſtices have no power to 
alter an highway, which they muſt eventually do by altering the 
ſcite of a bridge; there are many old caſes warranting this opi- 
nion, and previous to 13 Geo. II. c. 33. ſed. 1. the juſtices had 


no power to change the fituation of a county bridge. But that 
act 


— aq — — — H—_ 
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act gives it to them impliedly, by giving them power to purchaſe 1793. 
land adjoining, or near the county bridge, & for the more com- 
« modious enlarging, or convenient rebuilding of tife ſame.” The _—> 
Jam nat ſatished alſo, that the objection relied upon by my bro- The Juſtices 
ther Aſburſt, that notice ſhould be given to the juſtices before of Glamorgan. 


any application_ is made to this court for a rule, is not 
well founded. 


Rule diſcharged. 


4 
| 
. 
| 
| 
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1793. 4 | 
Saturaay, The Kixo againſt The Inhabitants of Zyth. 
June 8. | c 
Living for WO Juſtices remove Thomas Carling, from the townſhip | 
a year as a 1 of Whitby, to the townſhip of Ly:th, both in the North. 


ſervant inhuſ- 


bandry is ſuf- Riding, in the county of Jer; The ſeſſion on appeal, confirm 


ficient evi- the order, and ſtate the following caſe. 
dence, from 


whence the - . 
ſeſſions may On the behalf of the reſpondents it was proved, that the 


infer an hir- pauper was the legitimate ſon of William and Mary Carling, and 
bogs * was born in the townſhip of Lyth, aforeſaid; on bchalf of the 
appellants, in order to ſhew a derivate ſettlement in the pauger 
from his father in a third townſhip, it was proved that the ſaid 
William Carling before his marriage, was a few days after Mar. 
tinmas, 1731, ſeen and known to be in the ſervice of one 
Matthew Campion, in the townſhip of Barniy, in the ſaid Riding, 
as a ſervant in huſbandry, and was from time to time ſeen and 
known to act in that capacity, with the ſaid ?Za!therv Campion, 
at Barnby, aforeſaid, for ſome time upwards of a year. Evi- 
dence was then offered on behalf of the appellants, to prove that 
the ſaid M. Campion, (who is long ſince dead), had declared in 
his life time, that the ſaid . Carling, had been hired with him 
for a year; but the court was of opinion that ſuch evidence was 
not admiſſible. It was then alſo propoſed to give evidence of 
declarations to the ſame effect, by the ſaid /. Carling, who 
is alſo dead, touching ſuch hiring, but the court alſo refuſed to 
to admit ſuch evidence ; whereupon the court being of opinion, 
that there was no evidence of an hiring for a year, confirmed 
the order ſubje& to the opinion of the court of King's-Bench, 
on the propriety of rejecting the evidence above offered of the 
declaratiuns of the ſaid M. Campion, and IV. Carling, both de- 
ceaſed, touching the hiring of the latter; and alſo, whether after 
: | . refuſing 
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tefuling to infer the hicing from the fact of ſervice, proved as 
above ſtated. 


Lord Kenyon, C. J. This caſe is too imperſect for us to give 
judgment upon. It muſt go down to be reſtated. If the dou be © 


of the magiſtrates, in refuſing to infer an hiring for a year, from 


the living for a year in the ſervice at Barnby, was whether ſuch 
ſervice was evidence of an hiting for a year, we are of opinion 
that it is. 


Chambre, in ſupport of the rule, cited upon this point; The 


Pariſh of Crawland, and St. Fohn the Baptift, in Petertorough (a); 
where the order recited that A. C. had intruded into Crowlandy 


being laſt legally ſettled in St. John the Baptifl, having ſerved 
there one whole year with one F. D. It was objected, that it 
did not appear upon the face of the order, that he was hired for 


a year. Per curiam. It is faid he was laſt ſettled there. The juſ- 


tices need not alledge how he was ſettled there, and it being 
ſaid be ſerved a Mrs the law preſumes a was hired for 4 
jaar (1). a 


Miod, Contra. A contract to ſerve for a year is abſolutel 7 
neceſſary, as well as ſervice for a year to confer a ſettlement; 
and there does not exiſt ſuch a neceſſary connection between 
them, as that the exiſtence of the former muſt be inferred from 
the latter. In Gregory Stokes v. Pitminſter (b), where the 


fauper ſerved her grandmother in, and for the ſpace of four years, 


on allowance of meat, drink, waſhing, and lodging; it was urged, 
that where no time of ſervice is ſet out, the ſtatute of labourers 
(e) will infer an hiring for a year and no leſs; but the court held, 


8 dei . E n AS r * An e 2 ! 


6— „ 


(a) 19 Vin: 399. (V) Pl. 2. Cal. of Sett. and Rem. 7. Pl. 11. 
(1) Vide Rex v. Wincaunton, Burr. S. C. 299. 

(5) 2 Seſs. Caſs, 132. Pl. 120. 2 Bott. * Pl. 325. S. G. 

(c) 45 Eliz. 0. 2. 
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that there was no contract, which they could not have done if 
ſervice for a year part implied one. 


Lord Kenyon, C. J.—In thiat caſe, it appeared, that the grand - 


mother took the pauper out of charity (2), and that ſhe only 


lived with her as a relation, and not as a ſervant; ſo that the 


preſumption of an hiring for a year ariſing from the ſervice, was 
deſtroyed. But the preſent, is the caſe of a perſon ſerving for a 


year as a labourer, which 1s a ſtrong preſumption from whence 


to infer a contract for that period. The caſe however ſhould 


have found the hiring as a fact; the evidence is not ſufficient for 
us to decide it upon; with reſpect to the other point ſtated to 
us, we ſhall give no opinion, the former is ſufficient to enable 
the juſtices to draw a right concluſion here; the caſe mult go 
cown to be reſtated. 


Mallon, fame fide with Chambre, ſtated, that perhaps the ap- 
pellants would think themſelves entitled to go into a new 
caſe. | 


Lord Kenn, C. ſ.—To be ſure they may go into the whole 
merits of their caſe, in the ſame manner, as if in an action we 
had directed a new trial. | 


Caſe ſent back to the ſeſſiois to be reſtated. 


— 


* 


(2) See Rex v. IWeybill, Burr. 8. c. 491. determined upon the 
Tame ground. 


di 


WE; BF. 


tne 


— defendant was coavidied upon 12 Geo. II. c. 28. be- 
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The Kin againſt Jon Wedneſday, 

June 12. 


fore two juſtices, in the penalty of 200/.- for keeping an The 27 


Geo. III. c. 1. 
Hazard Table; he appealed to the Midaleſex quarter ſeſſions, Which * 


where the conviction being affirmed, it was removed into this away = 
. . Res WET OI ma- 
court by Certiorari. 5 1 
| | | | | convict, ex- 
The information charged the defendant, that on the 25th of _— to 
Auguſt, 1792; at Sc. he did ſet up, maintain, and keep a Publ tate 


; | lotteries; a 
certain fraudulent game, to be determined by the chance of conviction 


dice, under the denomination of the game of Hazard, againſt therefore 


| before two 
the form of the ſtatute, &c: | juſtices for 


| ſetting up, 


; f i Sc. a g. 
The evidence ſet forth to ſupport it, was in ſubſtance ; that on *. 3 


the 25th of Auguſl, the witneſs ſaw many perſons playing at be 2 lottery, 
Hazard, in the houſe, in Norris-ftreet, for money; that the de- by 12 Geo. II. 
ſendant was then preſent, acted as maſter of the hazard table, . + a 
and gave, and received in change, ſeveral filver tokens marked court will not 
with his name, with which theſe perſons played. Another wit- _ = "rg = 
neſs on the 26th of Auguſt, on entering the room, ſaw near ite e tel 


| ment of facts 
thirty people round an hazard table, and that he took from the in the Certio- 


table a dice box, two pair of dice, and ſeveral tokens marked with 47. to de- 


| . . | termine a | 
the initials of the defendant's name; with which theſe defen- conviction "IM 
dants ſeemed to have played before he entered the room. be is al. p 
| | Jo n a © +> 


EE | 3 judication by 
The defendant was adjudged to have forfeited the ſum of Police magif- 


2001. of lawful money of Great Britain, * to be diſtributed as 5 1 * 
the ſtatute aforeſaid doth direct. - 6. a as 

| 7 8 . the forfeiture 

ſhall be diſtributed as that act directs, 7. e. one third to the informer, and the reſt 

to the poor of the pariſh is good, notwithſtanding the 32 Gee. I. c. 53.7. 5. 

lrects all penalties levied before them, except the informer's ſhare to be paid to 

a officer appointed by that ftatute, for it pre- ſuppoſes a conviction under the old 


at, 


1793. 
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Knnwlys took three objections to this conviction. Firſt, the 


Attn magiſtrates had no juriſdiction to convict, for this conviction is 
The 1 founded upon 12 Geo. II. c. 28. which after referring to the 
Joun Lis- 10 and 11 W. III. c. 17. entitled an act for ſuppreſſing of lotteries, 


TON. 


and xeciting, that before the making of that act, ſeveral evil diſ- 
poſed perſons had ſet up many unlawful games, called ſotteries; 
and declaring them to be nuſances, and further reciting ꝙ Anne, 
c. 6. ſea. 5b. and 8 Geo. I. for ſuppreſſing private lotteries, enacts 


| further penalties againſt thoſe perſons who ſhall keep offices 


or places for ſuch latteries, upon conviction by two or more 


_ Juſtices of peace, (Fc. and further reciting, that whereas ſeveral 


perſons had carried on and ſet up certain fraudulent games and 
lotteries, to be determined by the chance of cards and dice, under 
the denomination of the games of the ace of hearts, pharaah, 
baſſet, or hazard; and that it was doubted whether ſuch games 
were within the deſcription of lotteries prohibited, c. It 


enadcts, that if any perſon ſhall ſet up or keep any office or place 


under the denomination of a ſale of goods, &c. or other things 
by way of a lottery, or by cards, or dice, c. ſuch perſon on 
conviction before one juſtice ſhall forfeit 200/. one third to the 
informer, and the remainder to the poor of the pariſh, where the 
offence is committed. Section 2. enacts, that the ſaid games of 
ace of hearts, hazard, c. are games and lotteries, within the 
meaning of the ſeveral recited acts, and that every perſon who 
ſhall ſet up, maintain, or keep the ſaid games of hazard, &c. 
ſhall be liable to all the penalties, to which thoſe who ſet up, or 
keep any of the ſaid games, or lotteries, in that act mentioned 
are liable. As the game therefore mentioned in the information 
is declared to be a lottery, within the meaning of the ſeveral 
ſtatutes, the juriſdiction of the magiſtrates is taken away in ex- 
preſs terms, by 27 Geo. III. c. 1. ſe? 2. which enaQts, © that no 
pecuniary penalty or penalties, which ſhall be incurred by any 
perſon offending againſt any ſuch parts of the ſaid acts (1), or any 


of 


2 6 lf 
0 n 8 — ee k..4 8 E * 
- _ . — . — — — 7 


41} The preamble of 27 Geo. III. c. 1. after reciting the 
laws againſt the ſuppreſſion of Aulaaful lotteries, and againſt ad- 
_ gent wing 
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e of them as ; touch and concern lotteries, ſhall be recovered or 1793. 

8 n. before any juſtice or 3 of the peace.“ 

e The 2 
„ WM The Court ſtated, that the 27 Geo, III. related only to public 10% "iy 

{- WW lotteries, which are uſually created by the legiſlature, to a TON. 


ty | 
ts Knowlys ſecond objection. Fhe evidence dont ſupport the 
es Wl information, for the charge as laid there, is, that the defendant 
re WW cid ſet up, Cc. a certain fraudulent game to be determined by 
ral the chance of dice, under the denomination of the game of hazard. 
nd WF The court will not look out of the information, but will require 
ler Wl every thing ſtated in it to be ſtrictly proved; by the evidence of 
2b, what paſſed on the 25th of Auguſt, it does not appear that the 
cs game then played and called hazard, was played with dice; and 
It WM for what appears there, it might as well have been played with 
. = 4 . 
W FC LIEN 
on Wl venturing in lotteries, eftabliſhed by AQ of Parliament; and after 
the Wl reciting 8 Geo. I. c. 8. which infli&s a penalty upon the printers and 
the diftributers of illegal lottery ſchemes, proceeds. And whereas in, 
s of Ml © and by two other Acts of Parliament, the one thereof made and 
the ! paſtin the wielfth year of his late Majeſty, King George the LI. inti- 
who WW © tuled an Act, for the more Fectual preventing of exceſſive and deceitful 
ic, Wl © gaming; and the other thereof, made and paſſed in the twenty - ſe- 
„or “ cond year of the reign of his preſent majeſty, intituled as 4, fur 
ol « licenſing lottery office Keepers, and regulating the ſale of lottery + 
** * tickets, many good and wholeſome proviſions are enacted, which 
4 require to be maintained and carried more effeQually into exe- 
« cution, And whereas great difficulties have ariſen upon the methods 
ex- « of con vid ien of offenders againſt the ſaid rec ited ads, before Juſlices 
t no il « of the peace, and many evaſions of the ſaid recited acts are 
an) IN * daily put in practice, for remedy wherecf, may it pleaſe your 
" all) i © majeſty that it may be enacted, and be it enacted, &c. That 
if il « all, and every, the ſaid recited acts, and every article and 
— © thing in them contained, touching and concerning lotteries, and 
he not by this act altered, and repealed, or other provifion made in lien 
q WY Bu oY ſhall be duly put in execution, 4 8 
i I 3 | cardsz 


the expences of the ſtate, 
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FE 3. cards; neither can the evidence of the witneſs, who ſaw dice on 
de cable upon the 26th, (the enſuing day) be reſorted to, for then 
The KING 

Kat the crime alledged, would be proved to be committed upon one 
Joux Lis- 85 by an 06 0:pge fact 9 upon another. 

* 

Third objeQion, The 8 is erroneous, for it 
directs the ſum adjudged ſorfeited, to be diſtributed « as the 
ſtatutes aforeſaid, i. e. 12 Geo. II. doth direct; that is, one third 
to the informer, and the remainder to the poor of the pariſh, 

W hereas this penalty being levied by the magiſtrates of one of 

the offices, eſtabliſhed by 32 Geo. III. c. 53. called the Police 

AX, Sect. 5. directs that all penalties levied by them except the 

ſhare of the informer, ſhall be paid to the officer appointed by 

that act, to be applied in the manner there directed, and by * 
* officer is entitled to bring an action for it. 


Ruſſe, contra, "= that he . it was lax the purpoſe 

of railing this laſt objeCtion, that the Certiorari ſtated the con- 
viction to have been made before two ot the police juſtices ; but 

the court would take no notice of the peculiar form of the Certiorart 
(2), nor look beyond the conviction itſelf, which only ſtated the 
convicting magiſtrates to be juſtices of the PRs Stopped by 
the Court, | \ 


Lord Kenyon, C. J.— The offence is fully proved by the evi- 
| dence of what paſſed on the 25th, which ſtates that ſeveral per- 
ſons were playing at a game called hazard; that being deſcribed 

in the act of parliament as a game played with dice, Even if it 


— 
* 


» 


— 


(2) The Certiorari ſet forth, that the corviction was made by 
C. Conant, and P. Neve, Eſqrs, two of the keepers of the peace, 
5 and juſtices for the county of Middieſex, duly appointed to execute 
the ſaid office of juſtice of peace, at the public otficc, in Great Mar- 
 Gborough-ſlreet ; being one of the ſeven public othces eſtabliſhed pur- 
ſuant to 32 Geo. III. c. 53. bearing date ſubſequent to the eſtabliſn 
ment of the {uid offices, &c. 
wer 
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were played with cards as has been ſuppoſed, it is equally pro- 


1703. 


hibited by the ſtatute z neither is there any thing to prevent the xkĩñ—łQ᷑ʃ. 


juſtices from reſorting to the evidence of what paſſed upon the 


lent game, of the deſcription mentioned in the information, As to 
the third objection, the 32 Geo, III. ſuppoſes a conviction to have 
taken place, before the money is to be paid to the perſon ap- 
pointed under it: But even if it did not, the argument mentioned 
at the bar, is not to be got over. We cannot go out of the con- 
viction, and how are we to know from the face of the convidaion, 
that it was made by the magiſtrates appointed under the Police 
Act; neither the place where they met, nor any other characte- 


riſtic, by which we can diſtinguiſh them from any other juſtices 


of the you is ſet forth, 


Buller, J.- With ct; to the third 1 The con- 


viction muſt be made under the old ſtatute, before the ſection 


of the 32 Geo. III. which directs the money to be paid to' the 


receiver appointed by it, can operate ; ſince it is only for that 


part of the penalty, which has been adjudged due upon convie- 
tion, and which is not payable to the informer, that the magiſ- 
trates are accountable ; and which is directed to be paid in this 


particular way. The action for money had and received, pre- 
ſuppoſes, and is to be founded upon the conviction in the old 


form, and the 32 Geo, III. is merely the officer's authority to 
receive that portion of the penalty which has been adjudged to 
the pariſh, by the conviction under the 12 Ges. II. c. 28. | 


Conviction afirmed; 


Ihe KIAG 


26th, and coupling both facts together, in order toſatify themſelves Jon x Lis- 
that the defendant did ſet up, maintain, and keep a certain fraudu- TOx. 
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8 Cass wm TRINITY TERM | 
1793. & By | | : 
ande The Kino againſt the Inhabitants of the Hundred of 
June 12. 1. _HaLF$HIRE, 
= ke e % 
ther ſeems CERTIOR ART had been moved for, to bring up an 


that an order | i ; 
r. order of ſeſſions, made for levying and raiſing certain 


levy money ſums of money, on the inhabitants of the diſtricts and pariſhes, 
recovered ... within this hundred, recovered under the Riot Act. The rule 
2 2 was oppoſed laſt Hilary term, but the court being informed by 
(1 Geo. I. affidavit, that the mode of rating uſed in purſuance of this order, 


ow. 2-<- 5} had made the burthen fall very unequally upon the inhabitapts, 
pom 3 allowed the writ to iſſue. The order being now returned, 
a writ of exe - yas as follows; :n: X 

cution ſued _ | | 

out, and de- | | | ; San | | 
livered tothe © WORCESTERSHIRE, to wit, Be it remembered, that 
ſheriff, at, c. Whereas the ſheriff of the county of J/orce/ter, hath 


Ae, © delivered into this court a certain writ of execution, iſſuing out 


made for le-. of the court of King's Bench, at Weſtminſter, at the ſyit of Jobs 
vying the Taylor, Eſq; tefted, the 8th day of June laſt, whereby the ſaid 


| ſum recover- 


ed, ſhould in ſheriff is com nanded that of the goods and chattels of Jillian 
purſuance of Waldron, and James Bingham, Eſqrs; two of the inhabitants 
iger tobe of the hundred of Hoſfbire, in the faid county of IVorce/er, 
| made upon he cauſe to be made 2909/. which to the ſaid f = TI; in 
the * the ſame court, were late adjudged to be the damages which 
. — L he had ſuſtained, as well as by reaſon of divers perſons to the 
rithes, villa; number of twelve or more; while unlawfully, riotouſly, and tu- 


ges,and ham- multuouſly aſſembled together, to the diſturbance of the public 


mw —— peace, in the pariſh of King's Norton, in the ſaid hundred of 
and not upon Halfhire, and the county of Worceſſer; and, then and there 
Hong ay unlawfully, feloniouſly, and with force, wholly demoliſhing 
and pariſhes, divers dwelling houſes, barns, ſtables, and out-buildings of the 
| **% If the order directs the money levied under it, to be paid into a country 
ik, ſubſe to the diſpoſal of the ſeſſions by a future order, it is bad, fi 


8 - 


f 
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faid F. 7. ſituate and being in the pariſh hundred and county 


aforeſaid. And, whereas due proof hath been made upon oath * - 
to this court, that the juſt and neceſſary expences which the e wah 
faid . W. and J. B. as inhabitants of the ſaid hundred of The Inhabi- 
H. have been put in defending ſuch action, have been taxed, —_— — 
&c. and amount to the ſum of 3181. 28. Bd. ; and, chat their afbi. 


further additional and neceſſary expences, amount to 49]. 17s. 9d. 
And, whereas the ſaid damages and coſts of the ſaid plaintiffs, 


and the faid juſt and neceſſary expences of the ſaid defendants, 
amount together to the ſum of 32771. 0s. 5d, Therefore this 


court upon requeſt duly made, and according to the directions 


of the ſeveral ſtatutes in ſuch caſe, made and provided, doth 
| ' hereby aſſeſs and tax, rateably and pr 


rtionably, all and every 


of the inhabitants of the diſtricts | 
hundred of H. and liberties thereof, to and towards an equal 


contribution, to be had and made for the relief of the ſaid 


defendants againſt the ſaid execution, and for payment thereof; 
and alſo for payment of their {aid juſt and neceſſary expences, 


which they have been at in defending the action aforeſaid, in 
the proportion following, that is to ſay, &c. {The order here 
ſets forth the ſpecific quota, to be levied upon each of the ſeveral 


towns and pariſhes, and hamlets, or diſtricts, in the hundred, 
naming each.] And we do hereby order, require, and com- 


mand the reſpective conſtables, headboroughs, tything-men, 


and officers of each of the pariſhes, within the ſaid hundred of 
H. that they do forthwith, rateably and proportionably, tax 
and aſſeſs, according to their abilities, every inhabitant and 
dweller within the reſpective pariſhes, hamlets, townſhips and 
diſtrifts, for and towards the payment of the ſum of money 


abovementioned; and levy and collect in the ſeveral pariſhes 
and hamlets, townſhips and diſtricts, within the ſaid hundred 


of H. the ſum of money above ſpecified, within thirty days 
after the date hereof ;z and that the ſaid conſtables, &c. of their 
reſpeQive pariſhes, and ſuch and every of them who have fo 
levied and collected the-ſum of money, hereby ordered to be 
taxed and aſſeſſed, levied and collected upon the inhabitants and 


gquqwellers in the ſeveral pariſhes, Sc. within the ſaid hundred 
| 5 1 of 


ariſhes within the ſaid 


e 
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8793. of-H. reſpeRively, do and ſhall within ten days after ſuch cot- 


2 lection, pay and deliver the ſame, by virtue of this order and 
„ ſubjecs to the diſpoſal of the court, purſuant to the ſeveral ſta- 


The Inhabi- zutes aforeſaid, into the hands of F. B. S. M. and E. FJ. of the 
e city of Moregſter, bankers, in the joint names of Richard 
Balſabire. Bridgewo!d and John Reynolds, the chief conſtables of the ſaid 
| hundred; taking a receipt or receipts from the faid J. B. 
S. W. and E. F. or their agents, or clerks, who ſhall receive 
the ſame, which ſhall be his and their ſufficient diſcharge, for 
all and every the monies ſo to be paid as afareſaid, in teſtimony 
whereof, c. es | | 


The return then recites, that warrants iſſued to the ſeveral 

| officers accordingly, previous to the iſſuing the certiorari ; and 

that the conſtables had received part of the money, and ſpe- 
Cifies the ſums, Oc. 


Border took three objections to the rate, for which he con- 
| tended it ought to be quaſhed. 1ſt. The juſtices have pro- 
ceeded to make this order upon a writ of execution, delivered 
to them by the ſheriff, whereas no ſuch writ ſhould have iſſued. 
When money is recovered under the riot act, the party ſuing, 
being entitled to an order to levy the money without it. 2d. It 
impoſes the aſſeſſment upon the inhabitants and dwellers within 
the diſtricts and pariſhes of the hundred, inſtead of directing the 
aſſeſſment to be made upon the inhabitants of “ the towns, 
pariſhes, villages and hamlets,” within the hundred. 3d. The 
order directs the money, when raiſed, to be paid into the Mor- 
ceſtar bank, there to remain ſubject to the diſpoſal of the court 
of ſeſſions by a future order. | 


Erſtine and WWigley ſhewed cauſe againſt this rule for quaſh- 
ing the order. The writ of execution ought to be ſued out 
The riot act (a) enacts, that where damages are recovered 


ſo. 
— 
— 


(a) 1 Geo. I. ſtat. 2. c. 5. ſect. th. 
| ; againſt 
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againſt the hundred by virtue of that ſtatute, © they ſhall be 17 93. 


raiſed, and levied on the inhabitants of ſuch hundred, and 1 
The KING 
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| 
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. paid to ſuch plaintiff or plaintiffs, in ſuch manner and form, = 

; and by ſuch ways and means, as are provided by the ſtatute The Inhabi- 
1 made 27th of Queen Eli. for reimburſing the perſon or per- 2 
ſons, on whom any money recovered againſt any hundred by Halſabere. 

‚ any party robbed, ſhall be levied. The proviſions of 27 Eliz+ ; 

c. 13. referred to by this act are, that . after execution of damages 

| had by the party ſo robbed,” it ſhall be lawful for two juſtices 

| of the peace of the ſame county, inhabiting within or near the 


hundred where any ſuch execution ſhall be had, upon com- 
plaint, to aſſeſs, c. rateably and proportionably, Sc. all and 
every the towns, pariſhes, villages and hamlets, Sc. towards 
an equal contribution, &c. to be made for the relief of the 
ſaid inhabitant, or inhabitants, againſt whom the party . 7abbed 
before that time, had his or their execution.” So that this ſta- 
tute ſuppoſes a writ of execution, to have been ſued out. The 
8 Geo, II. c. 16. ect. 4. enacts, that where the plaintiff ſhall 
recover in an action againſt the hundred, upon the ſtatute of 
hue and cry, “ that no proc eſs of execution ſhall be ſerved upon 
any particular inhabitant, or upon the high conſtable of the 
hundred; but that the ſheriff, upon the receipt of any writ of 
execution to him directed in purſuance of the faid judgment, 
inſtead of ſerving of the ſaid writ, &c. ſhall cauſe it to be 
produced and ſhewn gratis unto two juſtices of the peace, c. 
who ſhall thereupon, with all convenient ſpeed, cauſe ſuch 
taxation and aſſeſſment to be made and to be levied, and col- 
lected in ſuch manner, as is preſcribed in and by the aforeſaid 
| ſtatute, made 27 Elia.“ In conſequence of this ſtatute, the 
writ of execution is {till to iſſue in an action upon the ſtatute 
of hue and cry; but, inſtead of being executed, it is to be 
 ſhewn by the ſheriff to two juſtices, who are to make an order, 
Oc. The riot act requires, that the money recovered. under 
it, ſhall be levied in the ſame manner as money recovered under 
the ſtatute of hue and cry. A ſubſequent act has altered the 
manner in which money is to be levied, under the ſtatute af 
hue and cry; the ſpirit of the riot act therefore requires, 
that 
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that money ſhould be recovered under it, according to the 
form preſcribed by this ſubſequent at, amending the 27 EA. 
But the 22d Geo. II. c. 46. puts this queſtion deyond doubt. 


The Inhabi. It enacts, That no writ of execution hereafter to be ſued 
tants of the « out againſt the inhabitants of any hundred, or any judg- 


Hundred of 


Haſfibire. 


E660 Is. — Ls at YL ” WI ETY —_ — 


„ ment obtained by virtue of any act or acts of parliament 
« whatſoever, ſhall be levied on any particular inhabitant, or 
* inhabitants of ſuch hundred; but the fheriff, or ſheriffs, 
© ſhall, on the receipt of every ſuch writ, cauſe the fame to 
* be produced to two juſtices of the peace in fuch manner, 
as is directed by the ſtatute, made in the eighth year of his 
* preſent majeſty's reign, intituled an act for the amendment 
& of the law relating ta actions, on the ſtatute of hue and 
* cry; and, that thereupon the faid juſtices ſhall, in the man- 
cc ner directed by the ſaid act, cauſe a taxation to be made, 
 leyied and collected, for raiſing and paying, as well the coſts 
& and damages recovered by the plaintiff, or plaintiffs, as alfo 
& all ſuch juſt and neceſſary expences, as any inhabitant or 
© inhabitants of ſuch hundred ſhall have been at in defendine 
< any ſuch action; the fame being firſt proved on oath, and 
4 the attornies bill being firſt taxed in ſuch manner as the 
act directs (1). This ftatute therefore clearly ſubſtitutes 
the mode enacted by 8 Geo. II. c. 16. for that preſcribed by 
27 Elix. And both theſe ſtatutes expreſsly require, that a 


. writ of execution ſhould iſſue, and be ſhewn to the juſtices as 


a foundation for their order, which method is that purſued here. 


As to the ad objection, the term diſtric is uſed, which implies. 
all thoſe terms which are mentioned in the ſtatute of Elix. and 


which it is inſiſted, ſhould have been uſed here. The order itſelf 
explains it to import ſo much, for it requires the conſtables of 


ds hte 


(1) The at proceeds, “and the ſums of money fo to be 
«| levied and collected, ſhall, within the time, by the ſaid act 
& limited, be paid to the ſheriff or ſheriffs ; and by him, or them 


paid, or delivered, over to the perſons entitled to receive the 
« ſame, without any deduQtion, fee, or reward, whatſoever.” 


each 
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each pariſh to aſſeſs the inhabitants of the reſpective pariſhes, 


hamlets, townſhips and diſtricts within the hundred, towards La 
the payment of the money. As to the 3d objeRion, that the The Kine 
money is ordered to be paid into the bank, it is merely for The Inhali- 


the purpole of keeping it in a place of ſecurity, until it ſhall tants of the 
r of 


be paid to the ſheriff, &c. ; and, as to its being directed to be 
paid in, ſubject to the future diſpoſal of the ſeſſions, they have 

qualified the order by ſtating, that it i we be n of 
the ſeveral ſtatutes. 


> bins * Ruſſel, contra. With reſpect to the anſwer to 

the Iſt objectian. The riot act does not enaR, that the ſame 
method ſhall be uſed to levy damages recovered under it, as 
ſhall be uſed to levy thoſe recovered in an action under the 
| Natute of hue and cry, for then the anſwer would have ſome 
foundation; but it appoints the ſame method to be uſed, 
as is preſcribed by 27 £1iz. The 8 Gee. II. therefore being a 
ſubſequent act, cannot, by altering the mode of levying pre- 
ſcribed by 27 £1iz. whea money is recovered by a party robbed, 
affect the riot act, to which it makes no reference. As to 
22 Geo. II. it applies only to caſes, where writs of execution 
can be ſued out upon a judgment recovered againſt the inha- 
bitants of an hundred. But the riot act gives no power to 


do this; but only ſays, that upon the requeſt of the plaintiff 


or his repreſentatives, made to the juſtices, &c. the money 


| ſhall be raiſed by the ſame ways and means, as are _— by 


7 Elia. Stopped by the court. 


Lord Kenyon C.J. The 3d objection is deciſive- The 


ſeſſions had no power to order the money collected, to be 
paid into the bank. As to the 1ſt objection, I think that the 
word © diſtrictꝰ ſhould have been left out, and that thoſe pre- 
ſcribed by the act of parliament (5) ſhould be conformed to. 


It is a vague term, and by no means imports the ſame with 
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1793, the words © towns, villages and hamlets,” as has been argued. 
l remember a caſe decided a long time ago (c), where an order 
** pas was made, appointing two perſons overſeers of the poor of 
The "< MED the precin7, and it was held bad. Becauſe the word © pre- 
_— hay cin&”* was of ambiguous ſignification, and the words of the 
Halfbire. ſtatute ought to have been purſued; the term diſtriét ſeems 

liable to the ſame objections. The anſwer to the 2d objec- 
tion, which has been taken from 8 Geo. II. is not ſatisfactory. 
The 1 Gee. I. by referring, as it has done, to the 27 Eliz. in- 
corporates it equally as if it had recited it; and in the latter 
caſe there could be no doubt, but that ſuch a proviſion would 
not be repealed by 8 Geo. II. which relates only to damages 
recovered upon the ſtatute of hue and cry. But the 22 Geo. II. 
does appear to obviate this objection, as it ſeems to relate to 
every caſe in which damages are to be recovered againſt the 
hundred. Wich reſpect to the merits of the caſe, there is no 
doubt, that when a new rate is made, it ought to aſſeſs ſuch a 
ſhare upon each of the pariſhes, c. as will be in a juſt pro- 
portion to the actual property of the nn. he 
therein. 


Buller, J. The order muſt be quaſhed upon the ground of 
the laſt objection. The juſtices have directed this money to 
be paid into the hands of the bankers, ſubject to their own diſ- 
poſal by any future order they may make. This is contrary to 
the injunctious of the act; for, when collected, it is to be paid 
to the party intereſted. I am not ſatisfied, that a writ of 
execution may not iſſue upon the riot act itſelf, independant of 
any other ſtatute ; for it ſays, that the money ſhall be raiſed 
and paid in ſuch manner and form, as is provided by the 27 
Eliz. which act 3 ſuppoſes the ing of a writ * 
execution. 
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| The order was quaſhed. i : 
| | „5 The Inhabi- / . 
| Ruſſel Rated, that the next order ſhould be ſigned by two tants of the 
8 | | Hundred of 
juſtices, and profeſs to be done out of ſeſſions ; but the court Halſabirt. 
refuſed to give any directions, or intimate any opinion con- 
cerning it. Ss 4 
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ſtatute, and © following. And alſo for railing the ſum o 
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1793. The Kine againſt The Mayor and Burgeſſes of the 
— 1 
Ii edneflay, City of Glouceſter. 


The 21. Geo, 9 the appeal of the mayor and burgeſſes of the city of 
3. c. 24. ict. U Gloucefter, to the ſeſſions for the county of Glouceſter, 


go 8 againſt the inequality, illegality and irregularity of a rate, made 


ens and over- by the churchwardens and overſeers of the poor of the pariſh of 


+ moe 3 St. Nichslas, in the ſaid eity of Glouceſter, for the relief of the 


of the poor, POOr of the pariſh, intitled © a rate or aſſeſſment, made upon 


andalfoſucha © every inhabitant, and upon the occupiers of all lands, houſes, 


Ae 5 yl « tithes impropriate, appropriation of tithes, and all ſtocks and 
fray Take ex. eſtates in the pariſh of St. Nicholas, in the city of Glenceſter, 


* pences they « and in the county of Glucefler adjoining thereto, which have 


6: | z . . 8 
1 pa doin og ce been uſually rated therewith, for raiſing and levying the fun 


«<&execttionof © of 261. 55. as ncedful to be paid by the pariſh of St. Nich:las 
5 e . “ aforeſaid, for, and towards the Maintenance of the poor of the 
a ec, A © hefpital, workhouſe, or houſe of cortection, provided for by 
rate is made, “ the ſald act within their care, for the quarter, beginning the 


purſuing the 40 29th day of September laſt, and ending the 55 of December 


words of the 
O. as neceſſary 


= appeal to « to defray the reaſonable and juſt expences, which they, the 
the ieſſious, | | 


Kare, tl:at 


3 ec now are, or hereafter ſhall de charged and made liable to pay, 
it, is to repay © by any act or acts, or any other lawful ways and means, by 


money bor- ( virtue of their ſaid reſpective offices. And in caſe any over- 


rowed, to de- K 5 a: „ 
pon t! 2 heir ſaid accounts, ſhall appear to re- 
fray the ex- plus upon the ſettling of their ſ 7 pf 


pences cfa *© main in the hands of any churchwarden or overſeers of the 
lawſuit car- « poor, the ſame ſhall be paid to the preceding churchwardens 


tied on b a 
13 and overſeers of the poor, to be by them carried to the pre- 


the veſtry. 
The rate is legal upon the face of it, and being B. R. fo refoſed to examine, 


whether the purpotc to which the money intended to be applied, “ be a juſt and 


& reaſonable expence, within the meaning of the ac or not, but confitmed the 
rate. | 
ceding 


S888 3 2 5 


<« faid churchwardens and overſeers ſha!l be put to, in the exe- 
tbe part of the . cution of their ſaid reſpective offiecs, or with which they 


„„ . 


diſc 


R 


8 
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* teding accounts of ſuth churchwardens and overſeers re- 1793. 
« ſpectively, by a rate of fix weeks, at twopence in the pound 
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8 der week: The os 
| 1 3 The Mayor 
The ſeſſidns confirm the rate, and ſtate the following caſe; and Burgeffes | 
135 „ e | of the city of ; 

The rite appealed agtinft; appeared üs be inade Sol thts guys RN. 1 | 
pofe of raiſing 261. 85. for the relief of the poot, and alſo | if ö 
for raiſing the ſum of Bol. as neceſſary to defray the reaſonable bi | 
ind juſt expences of the churchwardens and overſeers, in the "oh 
execution of their reſpective offices, according to the proviſions 3 
of the ſtatute of 21 Geo. 3. c. 74. ſect 30. the ſingle point in 5 


diſcuſſion was, whether the above ſam of 80/: was to be conſi- 
tered as a Juſt and reaſonable expence under the following cir- 
cumſtances. Mr. Rudge, who had been employed for ſome _ 
years as an attorney, in conducting a litigation commenced arid 

carried on by order of veſtry of this pariſh, brought in his bill, 
mounting to 218/. 35. 44. on the 23d March, 1792. New pa- 

fiſh officers who continued in office, when the rate in queſtion 

was made, were appointed on the gth of April following. Mr. 

Lane, the churchwarden paid, the whole of the above bill of Mr. 

Rudge, of which the Bol. in queſtion made a part, out of his own 
money, partly in the fame month of April, and partly in the 

fuguft following. Mr. Lane having occaſion for the money ſo 
advanced, the pariſh officers, with the approbation of the veſ- 

try, agreed to borrow that ſum of Mr. Crowther, who accor- | 
dingly on the 20th of that month, lent the fame to the pariſh 
il officers, who immediately diſcharged with it the whole demand 

of Mr. Lane. The fame pariſh officers afterwards made the cate 

| in queſtion, the Bol. mentioned, in which is intended to raiſe 

part of the ſum ſo paid ori their account to Mr. Rudge, and in- 

cluded in the above Rated tranſaction. The court is of opinion, 
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that the above ſum of 8ol. was neceſſary for the juſt and reaſona- 

ble expences of the oyerſeers, ſubject to the opinion of the court 
of King's Bench, whether from the time of delivery of Mr. Rudge's 

bill, or from the circumſtances of the above tranſaction with 


Mr. Lans and Mr. Crowther, there is any legal objection to its 
Ling allowed, 
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1792. By an act, paſſed 1 Ann. certain perſons were incorporated, 


Fre e for the purpoſe of providing for, and ſetting to work, the poor 
IC in} N Gy 


©, 


The Mayor by 13 Ges. 1. and the 14 Ges. 3.c. 70. This laſt enacts, that 
i 8 1 the corporation thereby eſtabliſhed, or the major part preſent, 
Glacfer. at their meetings, ſhould ſet down, aſcertain, and charge ſuch 
' ſums, as ſhould be needful towards the maintenance of the 
poor, Cc. within the care. of the corporation, ſo that the 


fame did not exceed in any one year, in each pariſh. or 


precin, thoſe payments for a year, which had been reſpec. 


tively made by them, for the maintenance of the poor, 
within the laſt 5 years, before 25 March, 1957, and one third 
more, ©. and that the corporation, 3 from time to time, 
certify under their common ſeal, the ſums and payments, which 
| ſhould be by them ſet down, aſcertained, and charged, for the 
purpoſes aforeſaid, to the mayor and aldermen of the city for 
the time being; which ſaid mayor, with any one of the alder- 
men, or any three of the aldermen without the mayor, are there- 
by required within the ſpace of-ten days, next after ſuch ſums 
He. ſhould be ſo certified, to cauſe the fame to be raiſed and 
levied, by taxation of every inhabitant, of all lands, houſes, Se 
in the ſeveral pariſhes and precincts of the ſaid city and county 


of the ſame, and the county of Glaucefler adjoining; which had 
been uſually rated therewith, in equal proportion, &c. and in 


order thereunto, the mayor and one alderman, &c, ſhould have 
power by warrant, c. to authoriſe the churchwardens and 
overſeers of the poor to rate and alleſs the ſame reſpectively, and 
after ſuch aſſeſſment made, by like warrants, to require them, 
to gather, c. ande on unn to pes L 


By. 21 Gen J« Co 7" Wy for building a new Pay Fc and 
amending the ſcveral as paſſed fer the maintenance of the pear, 


it is enacted, that upon the reccipt of the certificate of the mo- 
ney, neeeſſary to be raiſed for the relief of the poor, from the 


governor and guardians, according, to the proviſions of 4 Ges. 
3, it ſhould be lawful for the juſtices of the peace for the city 
of Glccefter, to include with, and add to the ſaid ſums, men- 
tioned and ſpeciticd i in the laid NY ſuch ſum os ſams of 

s money 


of the city of Ohucgſter. The ſtatute was afterwards am ended 


| to Tit THIRTY-THIRD YEAR of GEORGE III. wy 

3 as ſhould from time to time, be neceſſary to be paid to 1793. 

the county ſtock of the ſaid city, for the diſcharge of ſuch ex- | 

pences, as the ſaid juſtices, then were, or thereafter ſhould be The pay 
required, enabled, or intitled to defray out of the ſaid county he My + 

ſtock, and to direct the ſaid ſums, ſo by them added as well as and Burgeſles 

the ſaid ſums mentioged and ſpecified in the ſaid certificate 2 city ol, 

be raiſed, and that the churchwardens and overſeers of the - — 

of the ſeveral pariſhes in the ſaid city, ſhall raiſe* the ſame, 

u and ſhall, and may, alſo, in addition thereto, raiſe ſuch fur- 

« ther ſums, as ſhall from time to time be neceſſary to defray 

& the reaſonable and juſt expences, which they the ſaid church- 

« wardens and overſeers, ſhall be put to in the execution of the 

« faid reſpective offices, or which they now are, or hereafter 

„ ſhall be charged with, and made liable to pay, by any act or 

« aQs of parliament, or other lawful ways or means, by virtue 

« ot their ſaid reſpective offices, by the. ways and means by the 

* faid act directed, &c. and incaſe any overplus upon ſettling 


i ki 
« their accounts, ſhall appear to remain in the hands of any | . f 
« church-wardens - or overſeers of the poor, to be by them * 1 g 
carried to the ſucceeding: accounts of ſuch churchwardens and > . 
N overſeers ee 15 


It then adds; that hi the mayor and bnrgeſſes of Glouceſter 
are intereſted in their corporate capacity on any cauſe of com- 


plaint for any thing done, c. in purſuance of this act, that 0 4 
the appeal ſhall be to the quarter ſeſſions * the peace for the 57 {8 
Bragge any Lane, in ſupport of the order of ſeſſions. The: 9 
4 Angle queſtion is, whether the ſum of 80/7. for which the rate - * 
„ in part made, being to repay the money, borrowed by the, | 4 
o- bdariſh officers, with the conſent of the veſtry, from Crowther, . ws 
he Wl to reimburſe Lane, who while churchwaxden, had paid. Rudge's : 1 


2. Wl dill, as an attorney, is ** @ reaſonable and juſt expence,”” with- 
ity in the meaning of 21 Geo. 3.c. 74. and may be raiſed as ſuch in 
n- Wl 5*dition to what is neceſſary to maintain the poor. That the 
of original expence, to defray which this rate is made, is legally the. 
ey : TS = ſubjeRt | 
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CASES m TRINITY TERM. = 
ſubjeX of one Rex v. Mi chefield (a) is expreſsly in point. 


A But two objections are raiſed to its legality in the preſent in- 


e 


in ftance. Firſt, that it is a rate to repay money borrowed, and 


The Mayor | therefore illegal under Tawney's caſe (b), and Rex v. Wavell (e). 
and Burgeſſes But both theſe caſes go upon the diſtinction, that you cannot 


of the city of 


N Gloucefter, 


make a rate, which ſhall expreſsly appear by its title, to be made 
for that purpoſe. And each of them admits, that where an over. 


ſeer has advanced money out of his pocket, and if he has borrowed 


it, as in the preſent caſe, it can make no difference) that he may 


make a new rate for the relief of the poor, andout of the ſum levied 


under it, retain ſufficient to reimburſe himſelf. The preſent rate 
does not, upon the face of it, profeſs to be made for the purpoſe, 
of repaying borrowed money but purſues the very words of the 
act of parliament, by virtue of which it is made. That it is © a 


juſt and reaſonable expence,” within the ſpirit of the act, there 
can be no doubt. For it is to repay the amount of a bill, which 


the pariſh were liable to pay, which it is conceded that they 
might at one time have been rated to pay, and which the overſeer 
has bena fide expended for the pariſh, The ſecond objection is that 


the rate has been made by ſubſequent overſeers, who by the 


general law as laid down in Tawney's caſe (d), in R. v. Mi- 


 Hlefield (e), and in R. v. Wavell (f),-cannot make a rate to 
reimburſe a former overſeer, This objection is anſwerable in the | 


ſame. manner as the former one, that it may be the real object ofa 
rate, although it muſt not appear fo upon the face of it. But even 
ſuppoſing the general law to be as it is contended, yet the words 
of the private act, upon TY this queſtion. depends, are more 


8 * * * „„ * 
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| (4) Bott b Conſt by, 78. Pl. 103. 

(64) 2 Lord Raym, 1009. 2 2 Salk, 531. Holt $79: 
cc Dougl. 115. 

(4) Ante (8) 

{e) Ante (a) 

{/) Ante (c) 


| comprehenſive 


e AQ. 
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comprehenſive than thoſe of the 47 Eliz. upon which the caſes 1793. 
cited were decided, and perhaps they were uſed to meet the Conmynns 
very difficulties now thrown in the way. If Rudge had not TI a 
delivered in his bill until the preſent overſeers came into office ; The Mayor 
there can be no doubt that it would be a reaſonable expence, for and Burgeſſes 
which the overſeers would be juſtifiable in levying money by _ 


the terms of the ſtatute ; but the fact is, that it is the ſame as if 
he had done fo ; for Rudge delivered in his bill upon the 23d of 


March, and the pariſh officers who made the rate, were choſen 


the gth of April following. The old overſeers had not time 


therefore to comply with all the circumſtances required by the 
act; for it is only, when money is wanting to the uſes of the 


poor, that ſuch a rate can be made, and it was not wanting 


when the bill was delivered; beſides which, the mayor, &c. have 
ten days to ifſue their warrant, to make the rates, &. If there- 
fore the circumſtances required by the act, could not have been 


complied with prior to the preſent overſeers coming into office, 
it is a juſt and reaſonable expence, within the meaning. of the 
ſtatute, for which they ſhould make a rate ſince their predeceſſors 


Bower, Dauncey, and Wigley, contra. The objections made 
to this preſent rate, are by no means unjuſt; for this rate will 
in fact be a tax upon inhabitants wha have removed into this 


pariſh, ſince the expences were incurred: Its object is therefore 


to charge them with the rates of other perſons, incurred while 


they were themſelves paying in other places. The general law is 


eſtabliſhed in Tawney's caſe (g), in Rex v. Micklefield (h), and in 
Rex v. Wavell (i), that a rate cannot be made to repay money 
borrowed, or to reimburſe an overſeer after he is out of office (1). 


r 


I 


—— — 9 
= os REP. — 


0e) Ante (b), 
"> h J Ante (a). 


i Ante (e. 


n (1) Regina v. Nare, Foley 13. 10 Mod. 104. S. P. and ſee the 
caſe of the overſeers of Chichefter, Foley 33. and that of the over- 
ſeers of Llaudillo, 1 Bott. 75. Pl. 100. note. | | 
| | The 
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1793. 
———ů— 
Ihe «ok 


The Ma yor them, al it hag been determined, that a rate made for the pur. 


and Burgee poſes ſtated in the preſent caſe, are neither juſt nor reaſonable. 
of the City ot 


Cleuet efeer. 


vid CASES in TRINITY TERM 
' 1 | $5 % 5 


words of the privatc ſtatute do not make any diffe; ence; for the 


words ( juſt and reaſonable expences,” are to be conſtrued ac- 
according to that meaning which the general law puts upon 


If therefore this rate would have been bad, it it had expreſſed in 
its title thoſe illegal purpoſes for which it is made, it is equally 


| fo now, where the juſtices have ſtated it for the information of 


the court. In Rex v. Vavell, the counſel only removed the 
rate, becauſe the ſeſſions had refuſed to ſtate a caſe, taking it for 
granted, that this court would have determined upon its legality 
if the fact had been ſtated to them by the ſeſſions; but it may be 


ſaid, that we come too ſoon in appealing again to this rate, that 


the remedy is by appeal againſt the averſeers accounts. The 
opinion of J illes, J. m Rex v. Havucl!, is.a deciſive anſwer to 
this objection, which was alſo made in that caſe, © As to an 
te appeal againſt the overſeers accounts, is a pariſhioner to be 


« obliged to pay money, and to be. turned round in that 
« manner to get it back again if Jevied without autho- 


« rity?” Rex v. Micklefeld (4), is alſo expreſsly in point; 
there the ſeſſions on appeal quaſhed a poor rate, aſſeſſed 
for the purpoſe of reimburſing overſeers for the expence 
of law proceedings. On a cate referred to B. R. a preliminary 
objection was made, that this was not the proper ſtage for the 
appellants to make their oppoſition, but that they ſhould have 
appealed againſt the overſcers accounts; Sed per Cur. the ob- 
jection might have been taken to the overſcers accounts, but it 


is alſo proper now, for the inhabitants were aggrieved as ſoon . 


as the money was improperly 2fl-fled upon them, without wait- 
ing until it was raiſed and expended. Suppoſing the caſe there- 


fore cleared from formal objections, ſo that the court can: get a 
at its merits, the rate is clearly bad for whatever purpoſe it is 
conſidered as made. If it be ſuppoſed, that it is made to reimburſe. 
Lane, it is bad under Tawney's caſe, as being made to reim- 
be an overſeers expences, which were incurred in a ſormen 
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year. If it de whey Crowther, it is bad as being mace to Seren 17 "i 


W ee and N Waval's caſe, 


Lord Kenyon, C. Ire . objektien mils to > this The 
rate is, that the inhabitants of the diſtrict upon which it is to ne * 
be levied, being a fluctuating body, the expences incurred by Olea y « 
done ſet of occupiers, will thereby be defrayed by their ſucceſſors, * = 


This objectior; however juſt it may appear in theory, is im- 


poſſible to be adopted in practice; for the pariſh expences art 
incurred as it were from day to day, and from hour to hour, o 
ſo that every preceding or ſucceeding occupier, muſt pay either 
more or leſs than that which is due by him according to the exact 
time he has lived there. In the preſent caſe,expences are incarred 
by carrying on a law ſuit purſuant to the directions of the veſtry; 
no body adjudges them | improper or unreaſonable, and the veſtry 
agree to borrow a ſum for reimburſi: ng the pariſh officer who 
has diſcharged the vill. A rate is made to repay part oſ this mone:, 
and none of the members of this corporation have ventured 
in their individual capacity to oppoſe any of theſe proceedings, 
although they have done it by raiſing © a formal objection ſo foon 
as i: was in their power, as a corporate body. I will not how- 
ever, enter into the propriety of expending money colleQed 
under this rate, for the purpoſe ſlated in the caſe; ; I am glad 
that I am not only juſtiſied, but bound to give my opinion upon 
another queſtion, deciſive of the preſent cafe before L come to 


it. That is, whether this is in itſelf a legal rate or not? To 
dͤo this, I need only compare the rate with the authority, | 


by virtue of which it is made, and I find that it is couched in 


| the very terms of the Act of Parliament; andthat the framers of | 


the rate have ſtudiouſly inſerted every mate rial word of the 
ature in its title. The rate therefore protefies to raiſe money for 
author riſed and legal purpoſes, and why are not the pariſh on gers 
to levy under it? Is it becauſe, that in their foture expenditure. 
of the money, they may apply part of it to an illegal purpoſe ? 

If they do, and inſert it in their accounts, then is the time to 


odjecvto it. But if we quaſh this rate now, we muſt doit 2 7ots, 


ang if we e do f fo, what fund will exiſt for the malntena. ce of the 
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poor? It is ſettled by the caſes cited, that the overſeers need 


.. not diſburſe a ſingle halfpenny for that purpoſe, and after the 


The * 


preſent oppoſition, it is not likely that they will feel tempted to 


The Mayo r tranſgreſs the ſtrict limit of their duty. But it is argued that 
and Burgeſſes the ſeſſions have ſtated the purpaſes, to which this 80/. is 


of the Cit 


PRO 


ty of intended to be applied, and that we are hound to natice them, 


If the juſtices ſtate that which js nat neceſſary to decide the 
caſe ſent to us for our judgment, we ought to take no notice 
of it; and we are nqw deciding upon the legal form of the rate 


and not upon the future application of the money, If the purpoſe 


thus ſtated in the caſe be illegal, the objectiqn comes too ſoon; it 
is to be made, when the oyerſeers have ſo applied the pariſh 


funds, and give in their accounts. But whether it be legal or 


illegal, I ſhalt as I have already ſtudiouſly avoid giving any 
opinion now; I ſhall only ob ſerve, that this Act of Parliament 
does not attend to that ſpeculative njcety, which is ſuggeſted to 
have been the cauſe of the preſent oppoſition. For by another 


part of it (J), a ſucceeding occupier may be called upon to pay 


a rate not expended during his occupation; Since it provides 
tha: no Certiorari ſhall be allowed for the removal of any deter- 
mination of the juſtices, till the party applying has paid the 


rate, which ſum is to be repaid to him out of the next rate made 


upoa the pariſh after the determination of the court of King's 
Bench, 7 it ſha'l be in his fayour, 


Ahurſt, J. This! is not a very equitable objeQion which 
is made to the preſent rate ; the expences of the law-ſuit were 


incurred by direction of the veſtry, and the preceding overſeers 


could not have reimburſed themſelyes by a rate previous to 


their going out of office, for they could not have complied with 
all the formalities required by the Act of Parliament, in the 
making of a rate between the time, when the attorney 
delivered i in his bill, and that, when their authority expired. 


It is juſt therefore, that the money ſhould be raiſed by 


— 
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00 S. ct. 31 | 
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the preſent overſeers, ſince it was not poſũble that it could be 1793. 
raiſed during the office of the laſt. Such are the merits of this 1 
caſe; the court therefore will not go one ſtep further to aſſiſt Tu Kino 
the appellants, than they are in ſtrictneſs entitled to, Now we The Mayor 
are deſired to quaſh this rate, upon the ground of illegalitv, and and Burgeſſen 
to determine the legality of it, we have no buſineſs to go out of mad 
the pate itſelf, - In the title of it, the very words of the Act of 
Parliament have been purſyed ; hew then can we ſay that it is 

upon the face of it illegal? If it be not ſo, we cannot quaſh it 

on account of any future miſapplication of the money, which 

may poſſibly be made by the overſeers, 


In Rex v. Wavell (m), the rate appeared upon the face of it 
to be for purpoſes which the law does not authoriſe; but here it 
profeſſes to be made for thoſe very purpoſes for which the act does 
authoriſe a rate, viz. for the relief of the poor, and for defray - 
ing the juſt and reaſonable EXPENCEs, which the pariſh officers | 
ſhall be put to in the execution of their offices, 
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Order of ſeſſions confirmed, | 
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Pune 12, Es | 
The buyer of / HE e was convicted before two juſtices of 
corn by ally 1 peace for buying corn, by a meaſure different from the : 


ha 
2 than, 5 M incheſter puſhel, contrary to 22 and 23 Gr. II. c. 12. cb. 2. N 


ter meaſure, The material parts of che conviction were-e-that the defendant ; 
93 <« after the 2 5th day of "March, in the year 1670, to wit, on N 
of 40s. in ©« the 20th day of December 1792, at the pariſh of St; Nezf's, 0 
eres . *in the county of Huntingdon, did unlawfully buy of, and from 6 
the corn fo 10 one William Peters, a certain quantity of wheat, containing 4 
bought by c di vers, to wit, fifteen buſhels, in a different manner (1) than : 
ez | «by any buſhel or meaſure, agreeable to the ſtandard, marked 1 
„ 4e in his Majeſty's exchequer, commonly called the Minchoſter 
ee meaſure, containing eight gallons to the buſhel, and no more : 
te or leſs, contrary to the form of the ſtatute in that caſe made 5 

cc and provided; whereby, and by force of the ſtatute in that b 

« caſe made and provided, the ſaid Jeſeph Arnold hath incurred 4 

« the ſeveral forfeitures and penalties thereunto annexed. And 4 

« thereupon afterwards, to wit, on the 12th of January 1793 1 


« the ſaid 7. Arnold being duly ſummoned, &c. admits, that he | 
TY J: agen Ten Can « 


— "> — ———— — — a+ wes. 
- — 


: . TIM af 
0 
(1) The words of the 22 a 23 Car. I. e. 12. fe. 2. are, | 
« That every perſon or perſons, who ſhall from and after the fire 
« and twentieth of March next, ſell or buy any corn ground, or un- f 
CE a” er 
« ground, or ſalt by the bag, or wwirhout meaſuring, being thereunto . 
= . oe. 0 . iy *© . : ur 
te required, or in any other manner than is by the ſaid ad directed, and 7 
that without ſhaking the ſaid buſhel or meaſure by the buyer, I " 
hall forfeit and loſe, beſide the penalty of the former act appointed, | 
« all corn, grain, or ſalt, bought or ſold contrary to this act, or the £ 


value thereof to the perſon or peiſons ' complainiag.” Que. 
Whether a perſon buying corn, &c. by ſtandard weight, would not 
be liable to the penalties of this aft ? „ | 


«K (0 
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did on the day, &c. buy of the faid William Peters, &c. the 1793. 
& ſaid quantity of wheat in the ſaid information mentioned, a 
the price or ſum of 31. 197. 6d.; but the ſaid F. Arnold, 1 3 
« further ſays, that he is not guilty of the ſaid offence charged . ore 
« upon him, in and by the ſaid information; and thereupon the 
« ſaid J. Arnold is aſked by us, the ſaid Juſtices, if he has; or 
« can produce any evidence, to ſhew, that he bought the faid 
« wheat by any buſhel or meaſure, agreeable to the ſtandard 
e marked in his Majeſty's exchequer, commonly called the 
& JVinchefter meaſure ; but the ſaid Joſeph doth not offer any 
« evidence touching the premiſes, nor doth he require any time 
« for that purpoſe. Whereupon it appearing to us, the ſaid 
« juſtices, that the ſaid Foſeph Arnold is guilty of the premiſes 
charged upon him, in and by the ſaid information; therefore 
8 © it is adjudged by us, &c. that the ſaid F, Arnold is convicted, 

« and he i is hereby accordingly convicted by us of the offence 


d 6 charged upon him, as aforeſaid. And we do further adjudge, 
. « that the ſaid J. Arnold hath for his ſaid offence, forfeited the 
” « ſum of 31. 195. 6d. being the value of the wheat fo bought 
e «by him as aforeſaid, to be applied and diſtributed according 
nt © to law. And we 4 further adjudge, that the ſaid F. Arnold 
ei © hath forfeited for his ſaid offence, the further ſum of 40s. 
a «to be applied and diſtributed according to law. And we do 


„ further adjudge, that the ſaid J. Arnold do forthwith pay to 

« the ſaid Robert Booth (the Informer), the ſum of 125. for 
* the coſts (2), in and about the eee In witneſs 
ae os,” ET On 


Sellon took four Ges dens to the conviction. iſt. The de. 
fendant is convicted both in the value of the corn, and in the 
fum of 40s. whereas the buyer is only liable to forfeit the 
ralue of the c2:n. The 22 Car, I. c. 8. inflicts a penalty 
of 40s, only upon the ſeller of corn, c. by any other buſhel 
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(2 See poſt (40. : 


* - - CASES 1 TRINITY TERM 


F793- or NERO NY than the Wincheſter meaſure. The 22 and 23 
m— Car. II. . 12. ſef. 2. extends to both the buyer and the 
2% feller,----The words of the act are, © that every perſon who 
+ 883 ſhall ſell, or buy any corn, in any other manner than is by 
& that act directed, ſhall forfeit and loſe, heſide the penalty in 

& the former act appointed, all corn, grain, or falt, bought or 

4 ſald contraxy to the act, or the value thereof, to the perſon 

A or perſons complaining.” The words therefore being, that 
he ſhall forfeit, (bee the penalty in the former act, the 
corn fold ; that penalty can alone relate to the feller, for the 
buyer forfeited nothing by the former act. It is to be conſtrued, 
xeddends ſingula ſingulis, that the feller ſhall forfeit the value of 
the corn, in addition to the penalty he is liable to under the 
former act, and the buyer ſhall forfeit the value of the corn 
one. The words of the ſtatute will he completely ſatisſied 
by this interpretation; and the court, in a penal act, will give 
them the mildeſt interpretation that they can bear. In Rex v. 
Major (a), where the buyer was convicted in both the penal- 

| Hes, the objection was not taken; and it ſeems to have been 
waved by agreement, as the parties wiſhed to obtain the opinion 

of the court, whether corn might be ſold by the cuſtomary 
meaſure or not (3). 2d, The quantity of corn. bought is not 
fuſficiently aſcertained, as it is only laid under a videlicet, 
that he did buy a certain quantity of wheat, containing 
divers, to wit, 15 buſhels,” and the value of the corn is not 

a verred at all; whereas the thing forfeited, ought to be ſub- 
| Rantively altedged. 3d. It ſtates, © that by force of the flatute 
in that caſe made and provided, the ſaid J. A. hath incurred 

the ſeveral farfeityres, &c,” Whereas, if the buyer: he liable to 


—— 
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(a) Ante g4. 4 Term Rep. 7960 


3) According to the copy of the conviftion, with which I 
was favoured. by the-gentleman who drew and argued it, and which 
I have prefixed to the caſe, the defendant was convicted only in 
the value of the cora bought. | | 

Ba ” both 


ch 


och 
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both penalties, it ſhould have been laid « by force of the 
Harutes. For he is liable to the penalty of 40s. by 22 Car. II. 


and to that of the corn or its value, by 22 and 23 Car. II. 
' «4th. The juſtices have gen w_ which * have n Azxors. 


ee 


Lens, contra. Obſerved, that colts were not given by the 


act, under which the conviction was made; but by the 
28 Geo, III. c. 19. which gives juſtices a Sy power 
a, (4). I n 47 | 


Lord Tonen, C. J. Mee 
here, is decided by the very words of the act of parliament 3 
for they are, that the perſon offending ſhall farfeit and Joſe, 


sede the penalty of the former act appointed, all the corn, &c. 


the import of which moſt clearly is, that he ſhall forfeit both. 


I am farry to fee that the obſtinacy of ſome farmers, have 


induced them to litigate this queſtion ; becauſe we know, from 
enquiries from the different grand juries, that our former de- 
ciſion in Rex v. Major, has given great ſatisfaction. . As $0 
the objection, that this conviction is founded ꝝpen one ftatute 
only, the penalties which affect the defgndant as buyer, are in- 


flicted by one ſtatute, the 22 and 23 Car. II.; if, therefore, it. 


had uſed the word © flatutes,” it would not have been ſo cor- 


it. * _— r — — ——_—— 
I 


— 
— „;;? 


(4) Sect. 2. of that act is < Provided, nevertheleſs, that upon 
« the conviction of any perſon or perſons, upon any penal ſtatute 
« or ſtatutes, where the penalty or penalties ſhall amount to, or ex- 


s ceed the ſum of five pounds, the ſaid coſts ſhall be deducted by 
the ſaid juſtice, or jultices, according to his or their diſcretion 


out of the faid penalty or peraities, ſo that the ſaid deduckion 
« ſhall not exceed one fifth part of the ſaid penalty or penalties; 
© and the remainder of the ſaid penalty or penalties ſhall be paid 
to, or divided among, the perſon or perſons who would have 
been entitled to the whole of the penalty or Prey in caſe 


- © this act bad not been made.” 


rect, 
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„ 


179 3. b. as it is in its preſent form. * thought that the objedlen 


12 — to this convittion, proceeded upon another ground; that it did 


The pad not contain ſufficient evidence, that the defendant had bought 


J. Annes. the corn by a meaſure different from the ſtandard buſhel in the 


Exchequer. But in reading over the ſtatute Lobſerve, that it 
throws the onus 5 of ſuch * _= the defendant we). e 


u. 2 'Concured, 
| Buller, L The a of as inftead of EY direaly 
that the buyer ſhall be liable to the penalty of 40s. as well as 
the loſs the of corn, enacts it by a periphraſis, thathe'ſhall forfeit, 
| defide the penalty in the former act, i. e. 40s. the corn, Se. 
With reſpe& to the objection, that the quantity of: the corn is 
not ſufficiently aſcertained, it is not neceſlary, that an informa- | 
tion before magiſtrates.- ſhould be more particular, than one. 
fllled in this court; and here it would be ſufficient to alledge the 
quantity, as it is done in this conviction; and the evidence 
aſcertains the quantity to have been fifteen buſhels, and the 
b ds the price at which it was bought. 


cr, J Concurres, 


i/FP yz” 


' END OF TRINITY TERM. 
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Page 1 140 Line 8 for City, read County. 
143 laſt line but two, for that read the. 
Ib. laſt line but one, for in read of. 
149 laſt line but one, for he /ertled read he <vas fattled. 
156 line 5 from the bottom, for diſcharged read di ſeouroged 
189 is by miſtake numbered 193. : 
198 line 3 from the bottom, for of a Ai read of l/s. 
200 line 3 for that the regulations read that 1 
202 line 14 for c. 86 read 68 5. 
Ib. line 17 dle 6. 
„ 209 line 6 from the bottom, for no read wot. 
212 line 19 before ſball inſert 7. 
| 213 line 13 for be in v. read held in Rex v. | 
214 line 7 from the bottom, for war 10 be read auas not to be. 
217 line 9 for aua, not for a year read as for a year. 
219 line 9 fram the bottom, for expreſſively read exproſlp. 
255 line 5 for centacters read contraors, 
Ib. line 16 for notices read notice. 
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An Act to provide for the families of perſons choſen by lot to 
ſerve in the Militia of this kingdom, and of ſubſtitutes ſerving 
therein; and to explain and amend an Act of Parliament paſſed 
in the twenty ſixth year of his preſent Majeſty, intituled, an 
Ae for amending, and reducing into one Att of Parliament, the 


Laws relating to the Militia, in that part of Great Britain 
called England. : | 


HERE As the families of perſons chofen by Lot to ſerve in the Militia, pream i 
W as well as the Families 42 . — and Fifers, and of 2 
Subſtitutes, hired Men, or Volunteers ſerving therein, when embodied and 
called our in actual Service, and ordered to march, may become chargeable 
to the Pariſhes whereunto they belong: And whereas no Proviſion is made 
for ſuch Families; be it therefore enacted by the King's moſt Excellent Ma- 
jeſty, by and with the Advice and. Conſent of the Lords Spiritual and Tem- | 
poral, and Commons, in this preſent Parliament aſſembled, and by the aus.. 
thority of the ſame, That if any Perſon who ſhall have been or ſhall be cho- The fam'l'es ef 
ſen by Lot to ſerve in the Militia, or any Corporal, Drummer, or Fifer, militiamen cho 


ſerving therein, ſhall, when embodied and called out into actual Service, ſenbylot, ordered. 


and ordercd to march, leave a Family unable to ſupport themſelves, the to march on ac - 

Overſeer or Overſeers of the Poor of the -Pariſh, Tithing, or Townſhip, tual ſervice, to - 

where the Family of ſuch Militia Man ſhall dwell, thall, by Order of ſome **e=ive a weekly 

One Juſtice of the Peace, out of the Rates for the Relief of the poor of ſuch eee 

Pariſh, Tithing, or Townſhip, pay to ſuch Family a weekly Allowance e Pos nen 

according to the uſual and ordinary Price of Labour in Huſbandry within the aut of the coun- 

ſaid county, riding, diviſion, diſtrict, or place, where ſuch ily ſhall ty ſtock. 

dwell, by the following rule; that is to ſay, any ſum. net exceeding the | 

price of one day's ſuch labour, nor leſs than one ſhilling, for each and every 

child born in- wedlock and under the-age of ten years ; and for the wife of 

ſuch militia man, whether ſhe ſhall or ſhall not have any child or children, 

and provided ſhe does not follow the regiment,..any ſum not exceeding the 

price of one day's ſuch labour, nor leſs than one ſhilling ; and in every Pa- 

raſh, Tithing, or Townſhip, where the money ariſing by ſuch rates ſhalk 

not be ſufficient for the purpoſe aforeſaid, a new rate or rates ſhall be made 
| Es a . e 


to be reimburſed 
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for raiſing a ſum ſufficient for that purpoſe ; and every ſuch weekly allow. 
ance ſhall he forthwith reimburſed to the overſeer or over ſcers of ſuch parith, 
tithing, r townſhip, by the wcaſurer of the county, riding, or place where 
ſuch pariſſi, tithi2g, or townſip ſhall be ſituate, out of the publick ſtock of 
| ſuch county, riding, or place. | 
County treaſurer II. Provided always, and be it enacted, that the treaſurer of any county, 
teimburſiuß riqing, city, town, liberty, diviſion, or place, within the part of Great Bri- 
luch weckly al- a aforcſaid, who hall; after the paſting of this act, reimburſe to any over- 
. 8 or oveilfedrs of the poor of any ariſle, tir! ing, townilup, hamlet, or vill, 
men ferving for any ſum or fums of money in purſuance of the directions of this act, on ac- 
other placesthan count of che weekly allowance to the family of any of the perſons atforeſaid, 
where the ſami. ſerving in the Militia of any county, riding, city, town, liberty, diviſion, 
liesreſide, to de- Or place, other than the county, riding, city, town, liberty, diviſion, or 
liver an account place where ſuch family ſhall d well, ſhall deliver or tranſmit an account of 
to the treaſurer ſuch money as he ſhall have jo reimburſed as aforctaid, ſigned by one or more 
of the county Juſtice or juſtices. of the peace for the county, riding, city, town, liberty, 
where the pe*- divifion, or place where ſuch family ſnal! dwell, to the treaſurer of the county, 
ſon ſhall ſerve, riding, city, town, liberty, divinon, or place, in the Miltia whereof ſuch 
who ſhall pay b . ſha!l ſerve; and ther2upon the treaſurer to whom ſuch account ſhall 
the ſainc. ave been deſivered or (ranſaittc:! as aforctaid, ſhall and is hereby required 
to pay to the treafurer who ſhall have fo iv ered or tranſm:tted fach account, 
the jum or ſums fo by him reimburſed to tuch overſeer or overſeers, and 
Yollicebordering ſhall be allowed the ſame in his accounts. | 85 Oh 
rr III. And be it further enacted by che authority aforeſaic, that if the fa- 
cet to tamtiſes . . 6! - "HER. . oe» 
ily of any ſubſtitute, hired man, or volunteer, ſerving in the Militia wheir 


of ſubſtitutesnot 707 EP - "O18 | 
ſ:rvin; for the embogicd and called out into actual ſervice, and ordered to march, thalt 


pariſhes where become Spec to the papiſh wherein ſuch family ſhall dwell, and ſuch 
their families ſußſtitute ſſrall not ſerve for the ſame pariſh, it ſnall be lau ful for the juſtice 
dwell. to dire of the pace why ſſiall make any order for the relief of ſuch family, at the 
arcimbui ſe:nent fame time to direct the overſeers of the pariih for which ſuch ſubſtitute ſhall 
br the ove icers ſerve to rehm urſe the money fo paid to the overicer or overſeers who ſhall 
of the pariſhes have advanced the fame, in purſuance of the order before mentioned, if ſuch 
| Primal parith f#al! be ſituated within the fud county; and if uch pariſh ſhall be 
ſituated in any other county. the ſaid juſtice ſhall cauſe rhe ſame to be re- 
| umburſed in manner herem-aftcr mentioned. | 
Allowances to IV. Provided always, that the reſpective allowances which may be made 
Families ut to ag aforeſaid to the Punities of corporals, drummers, and tifers, and of 
22 them perfons to choſen by lot as aforeſaid, or of ſubſtitutes, hired men, or volun- 
do Be Nt. feers, thall not occalion fuch Fun'lics to be removealle or compelled to be lent 
workhouſes, lac e, e 8 any” : RS RP, 4 _ 
for to deprive any wo! khouſc oz poorhoufr, no: ſhall ſuch ſubltitites, o. tach drummers 
| mili-ia men of 9 fifers, or perjons ſo choſen by lot, be thereby deprived of their legal 
| thei: lep al ſct- ſetticments clfewhere, nor of their right of voting for the clection of mem- 
tlemente, or bers to ſerve in parliaincnt, | . 
their right of vo- V. And be it further enucted by the authority aforeſaid, that in cafe the 
ring for mem- ſubſtitute whoſe family ſhall be refiee.l as atorcfaid, ſtrail ſerve for any pa- 
bers of parka» riſh ſituate in another county, the monies advanced by the overſeers of the 
ment. parith, townthip, or place where the family ſhall dwell, ſhall he repaid them 
Manies adyzrs out of the county ſtock, by the treaſurer of the county to which the pariſh, 
ced by overſcers townſhip, or place ſhall belong, on producing u certiſicate of the order of the 
of pariſhes juice allowing ſuch relief, (which certificate uch juſtice is hereby required 
where the fami- to grant accordingly}, and the treaſurer who ſhall ſo repay ſuch overſeer ſhall 
lies dwello! ſub- tranſmit ſuch certificate, and alio an account of all monies to repaid by him 
—— let ving from time to time quarterly to the treaturer of the county, riding or place, in 
wb l was v2 anz the Militia whoreof ſuch ſubſtitute ſnall ſerve ; and the treaſurer to whom the 
| £ * unt), fame ſhall have been ſo tranſmitted thall forthwith reimburſe the ſame to the 
f o be repa:d on ee: dae Well. which : t ſo re- 
producing a tren urer from w tae £11 account was received, hic account 10 
cert iſicatè of the cived and reimburſed ſhall be laid betore the juſtices of the peace at their next 
| or der of the juſ- general or quarter ſeſſions which ſhall be held for fuch county, riding, or 
| : tices allowing place, for {heu allowance thereof, and the aid juices ſhall, and they are 


| he relief, Cc. hereby 
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hereby required to allow the ſame accordingly, and forthwith to make an 
order for the overſeers of the poor of the pariſh, townſhip, or place, for 
which ſuch ſubſtitute ſhall ſerve, to make good the ſame to the urer of the 
county out of the poor rates of ſuch pariſh, townſhip, or place; and all pay- 
ments ſo made by fuch treaſurer or treaſurers, overſeer or overſeers, in pur- 
ſuance of ſuch order or orders of fuch juſtice or juſtices, ſhall be allowed and 


paſſed in their reſpeRive accounts, in like manner as other expences incurred 


on account of the Militia are by law now directed to be paſſed and allowed. 

VI. Provided always, that in all caſes havin 22 juriſdictions, and , . 
not contributing to the county, ſuch account ſhall be made over to the treaſu- In places having 
rer, receiver, or other publick 1 to ſuch peculiar juriſdiction, 1 juriſs 
to be by him reimburſed, accounted for and allowed, in manner aforeſaid, 4 be made oper 
VII. And be it further enated by the authority aforeſaid, that the ſeveral , the 3 
allowances which ſhall have been made between the firſt day of December, thereof, | 
one thouſand ſeven hundred and nine-two. and the fourth day of March, 
one tl. ouſand ſeven hundred, and ninety three, to the wives and families of A llowances 
any ſuch perſon ſo choſen by lot, or of fuch corporal, drummer, or fifer, or made between 
of ſuch ſubſtitute as aforeſaid, by any order, recommendation, or other act December 1 1762, 


of any juſtice or juſtices of the peace, or by the payment of any pu officer, and March 4, 


or other perſon uſually paying the poor of any pariſh or place, ſhall be reim- 1793, to be re- 
burſed to ſuch perſons as ſhall have paid ſuch allowances in like manner as is imburſed as 
herein-before Freed to be done, with reſpe& to the like payments autho- thoſe authoriſed 
riſed and required to be made by virtue of this act; and that in all caſes where by this act, and 
no ſuch allowance has beers made to ſuch wives and families as aforeſaid, or 8 not made 
where ſuch allowances have been made only in part, it is hereby directed and = 1 2 
ired that the ſame allowances, or ſuch part thereof as ſhall remain un. mo 


paid, ſhall be made to or for the benefit of ſuch wives and children, in like = coma 


manner as if the proviſions of this act had been in force previous to the ſaid 
firſt day of December, one thouſand ſeven hundrd and ninety-two, 


AP. XXXV, 


An AQ to explain and amend an Act, paſſed in the twenty-ſecond 
year of the reign of his preſent Majeſty, for the better relief 


and employment of the ptor,————(7th May, 1793.) 3 
— a £0, * 
HERE As, by an act made in che twenty-ſecond year of the reign of 82 recite, * 
his preſent Majeſty, (intituled, an act for the better relief — ems | 
ployment of the Poor) it was among other things enacted, that whenever 
two third parts in number and value, according to the poor rate, of the own< 
ers or occupiers of lands, tenements, or hereditaments, within any pariſh, 
townſhip, or place, qualified as thereafter mentioned, ſhould at any time 
after the paſſing of that act, at a publick meeting to be holden uant to 
the directions of that act, ſignify their approbation of the proviſions there. . 
in contained, and there deſire te adopt them: and whereas doubts have ari- 
ſen, whether it be neceſſary that two third parts in number and value as afore- 
faid, of the whole number of perſons ſo qualified as aforeſaid, ſhould at fuch 
ublick meeting ſignify their approbation and deſire as aforeſaid : be it there- 
— declared and enacted by the King's moſt excellent Majeſty, by _ 
| | a 2 | Wi 


E A PPEN DI X. 


with the advice and conſent of the lords ſpiritual and temporal, and com- 
8 mons, in this preſent parliament aſſembled, and by the authority of the 
Tao thirds in ſame, that whenever two third parts in number and value as aforeſaid, ef ſuch 
rumber and qualified perſons only, as have actually attended, or may hereafter actually 


value of perſons attend, at ſuch publick meeting, have there ſignified, or may hereafter there ſig- 


qualified ac- mafy, their approbation of the proviſions in the faid act contained, and their 


cording to re- defire to adopt them, according to the form and manner preſcribed by the _ 
cited ac who ſaid act, ſuch approbation and deſire ſo ſignified, or to he hereafter ſo Gan | 


Thall attend any geq, as aforeſaid, have been, and ſhall be, and are hereby declared to be, a 


aublick meet= due and ſufficient compliance with the above-recited proviſion of the ſaid act, 
ings and fignity | 


their abproba- According to the true intent and meaning of the ſame. | 
ow Nee bo- IT. And whereas alſo the duty of guardian of the Poor, under the ſaid 
vickons thereof, At, in certain pariſhes, townihips, or places, on account of the extent and 
cine population thereof, has been found to be more than one perſon could fully 
and properly execute: and whereas alſo, it is deſirable to prevent ſuch 
diſputes and litigations as might ariſe concerning the relief of ſuch caſual 
poor, as may happen to be within any one of the pariſhes, townſhips, or 
| places united, or to be united together, for the purpoſes of the ſaid act: 
A like number Be it therefore enacted by the authority aforeſaid, that whenever two third 
may re om parts, in number and value as aforeſaid, of the ſaid ſons ſo qualified, 


13 and actually attending at ſuch publick meeting as aforeſaid, ſhall nomi- 
jultices th 


verſonsqualified nate and recommend to the coniiderationr of the juſtices of the peace 


IS. of the county, riding, diviſion,” diſtrift, sity, town, or place, where 
bye guardians of ck meeting ſhall be holden, thres able and diſcreet perſons qualified 
poets Ce for guardians of the poor for ſuch pariſh, townſhip, or place, and ſhall 
fix the ſalary to be paid ta ſuch guardian, according to the manner and 
form preſcribed by the ſaid act; and ſhall alſo, at the faid publick meeting, 
by writing under their hands, fignify their opinion to the ſaid juſtices, 
that, on account of the extent, and pqpulation of ſuch pariſh, townſhip,, 
or place, more than one guardian of. the poor is neceſſary for the ſame ; 
and hall expreſs their deſire: that two of the three perſons ſo nominated 
and recommended as aforeſaid, may be appointed guardians of the poor 
for ſuch parith, townſhip, or place, it ſhall and may be lawful for ſuch 
of the ſaid juſtices as are already empowered by the ſaid act, to appoint one 
guardian for ſuch pariſh, townſhip, or place, to comply with the ſaid deſire, 
C1 and to appoint two guardians accordingly. . 4 * 

Caſual poor to III. And he it allo further, enacted by the authority aforeſaid, that after 
be relicved by the paſſing of th's act, all ſuch caſual poor, as may happen to be within, 
united piriſhes and would be entitled to relief frem, any one of ſuch pariſhes, townſhips, 
Eonjuintly, or places as have been, or may hereafter be, united together for the 
- purpoſes of the act herein-hefore firſt mentioned, ſhall be relieved by al 
the ſaid pariſhes, townſhips, or places conjointly ; and in the ſame reſpectiva 
proportion, as they ſhall and are directed to contribute for the general pur- 
poſes of the {aid act, according to the proviſions and regulations in the aid 

act Ipecificd and contained. | | 
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C AP XXXVIIL A % 
An Act to amend an Act, made in the thirty-firſt year of the 
reign of his late Majeſty King George the ſecond, intituled, an 
AF for the due making of Bread, and io regulate the price and 
aſſize thereof; and to puniſh perſons who ſhall adulterate meal, 

flour, or bread, with reſpect to the time within which certain 
proſecutions directed by the ſaid Act axe to be brought, 

5 N ll loth May 1793. 


W HERE As by an act of parliament, made and paſſed in the thirty-ſecond 

* - year of the reign of his late Majeſty King George the ſecond, int;tuled 
an adi for the due making of Bread, and to regulate the price and alſixe there- 
of ; and to pom per/uns who ſhall adulterate meal, flour, or bread; it was 
amongſt other things enacted, that from and after the twenty-ninth day of 


Preamble, 


| September, one thoutand ſeven hundred and fifty eight, no perſon ſhould | . 
knowingly put into any corn, meal, or flour, which ſhould be ground, * 
dreſſed, bolted, or manufactured for ſale, either at the time of grinding, 


dreſſing, bolting, or in any wiſe manufacturing the ſame, or at any other 

time or times, any ingredient, mixture, or thing whatſoever, or ſhoukl 

knowingly fell, offer, or expoſe to or for ſale, any meal or flour of one fort 

of grain as or for the meal or flour of any other fort of grain, or any thing 

as or for or mixed with the meal or flour of any grain, which ſhould not be 

the real and genuine meal or flour of the grain the ſame ſhould import to be, 

and ought to beupon pain that every perſon who ſhonld offend in the premiſes, 

and ſhould be thereof convicted in manner therein- after preſcribed, ſhould for- 

ſeit and pay, for every ſuch oflence, any ſum not exceeding five pounds, nor 

leſs than forty ſhillings, as the magiſtrate or magiſtrates, juſttce or juſtices, be- 

fore whom ſuch offender or offenders ſhould be convicted, ſhould think fit or 

order; and the {aid a& directs that no perſon ſhould be convicted, in manner 

therein aforeſaid, for any of the offences in the ſaid 2& beforementioned, un- 

leſs the proſecution, in order to ſuch conviction, ſhould be commenced with- 

in three days next after the offence committed: and whereas th: powers and 

remedies by the ſaid recited act given and granted for enforcing the inten- 

tion thereof, have been found by experience inſufficient to anſwer the good 

* purpoſes thereby intended, and that it would be of great public benefit and 

utility to have further and more effectual powers given for carrying the in- 

tentions of the {aid act into execution; and a further and other time given 

for convicting any offender or offenders guilty of adulterating any corn, meal, 

or flour, nich ſhould be ground, dreſſed, boited, or manufactured for ſale 

as aforeſaid, with any other ingredient, mixture, or thing whatſoever 3 may 

it therefore pleaſe your Majeſty that it may be enacted ; and be it enacted by 

the King's mott excellent Majeſty, by and with the advice and chnient of the 

lords ſpiritual and temporal, and commons, in this preſent parliament al- | 

ſembled, and by the authority of the ſame, that, trom and after the firſt day proviſo limitine 

of June, one thouſand ſeven hundred and ninety three, the herein-before re- the time of con. 

cited proviſo, contained in the forty fir{t ſection or the ſaid in part recited vi gon, in fect, 

act, limiting the time of conviction for three days next after any of the of- 4: ofrecited ack, 

fences committed, and in the ſaid recited act mentioned, be repealed ; and - epraled, and 

at from and aſter the ſaid ſirſt day of Jane, no perſon ſhall be convictad profecut;un to 

G 1 3 for e corn e c2 

| CES Within 7 days 


* ' 


— 2 
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by 
— — — 


Treamble. 


4 . 
for any of the before - mentioned offences in the ſaid recited claufe mentioned 
and ſet forth, unleſs the information or other proſecution, in order to ſuch 
conviction, be laid or commenced within ſeven days next after the diſcovery 

| of any ſuch offence or offences. | | 
wdliok act. IT. And be it further enacted, that this ad ſhall be deemed, adiudged. 
$5 $4 and taken to be a publick act; and ſhall be judicially taken notice of as ſuch, 
by all judges, juſtices, and other perſons whomſoever, without the fame 


heing ſpecially pleaded, 


An Ad for the encouragement and relief of friendly ſocieties 
| ; [21ſt. June, 1793.] 


WW HEREAS the protection and encouragement of friendly ſocieties in 
this kingdom, for raifing, by voluntary ſubſcription of the members 
thereof, ſeparate funds for the mutual relief and maintenance of the ſaid 
members in ſickneſs, old age, and infirmity, is likely to be attended with 
very beneficial effects, by promoting the happineſs of individuals, and 
at the ſame time diminiſhing the public burthens; may it therefore 
pleaſe your Majeſty that it may be enacted ; and be it enacted by the King's 
moſt excellent — by and with the advice and conſent of the lords 
ſpiritual and temporal, and commons in this preſent parliament aſſem- 
bled, and by the authority of the ſame, that it ſhall and may he lawful to 
Any number and for any number of perſons, in Great Britain, to form themſelves 
2 rx into, and to eſtabliſh one or more ſociety or ſocieties of good fellowſhip, 
3 1 ves for the purpoſe of raiſing, from time to time, by ſubſcriptions of the ſe- 
e e verab members of every ſuch ſociety, or by voluntary contributions, 2 
themſelves a * ſtock or fund for the mutual relief and maintenance of all aud every the 
fund for their members thereof, in old age, ſickneſs, and infirmity, or for the relief of the 
mutual benefit, widows and children of deceaſed members ; and to and for the ſeveral 
nnd may make members of each ſuch ſociety, or ſuch number of them as ſhall be no- 
rules and impoſe minated a committee for that purpoſe, from time to time to aſſemble to- 
fincs, c. gether, and to make, ordain, and conſtitute ſuch proper and whole 
ſome rules, orders, and regulations, for the better government and gui- 
dance of the ſame, as to the major part of ſuch ſociety, or ſuch commit - 
tee thereof, ſo aſſembled together, ſhall ſeein meet, ſo as ſuch rules, 
orders, and regulations, ſhall not be repugnant to the laws of this realm, 
nor any of the expreſs proviſions or regulations of this act, and to impoſe 
and infli& ſuch reaſonable fines and forfeitures upon the ſeveral mem- 


"> x bers ef any ſuch ſociety who ſhall offend againſt ſuch rules, orders, or 


regulations, as ſhall be juſt and neceſſary for duly enforcing the ſame, 
to be reſpectively paid to — uſes, for the benefit of ſuch ſociety, as 
ſuch ſociety, by ſuch rules, orders, or regulations, ſhall direct; and 
alſo from time to time to alter and amend ſuch rules, orders, and re- 
gulations as occaſion ſhall require, or to annul and repeal the ſame, 
and to make new rules, orders, and regulations in lieu thereof, under 
fuch reſtrictions as are in þhis act contained. 5 

5 V 3 II. Provided 


0 * 


1 ye 
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no 


neral quarter ſeffions' of the peace, or at any pee thereof, in 


ſuch ſociety is thereafter to be governed, ſhall be exhibited and confirm- 
ed in manner aforeſaid, and ſhall be filed at the general quarter ſeſſions 


CTC * 


Il. Provided always, and be it further enacted by the authority afore- Rules of ſuch 
faid, that all ſuch rules, orders, and regulations, with all convenient ſocieties to be 
ſpeed after the fame ſhall be made, altered, or amended, and fo from ext ibited to the 


time to time, after every making, altering, or amending thereof, Juices 8 
be exhibited in writing to the juſtices of the peace aſſemb ed at the ge- __ ee as 


and far the county, riding, diviſion, or thire where ſuch ſociety ſhall be Foabrma , 
eſtabliſned, and ſuch rules, orders, and regulations ſhall be fubject to 
the review of ſuch juſtices, who ſhall and may, after due examination 
thereof, at the then or the then next ſubſequent ſeſſion, annul and make 


void all fach rules, orders, and regulations as ſhallbe repugnant to this act, 


and ſhall allow and confirm all ſuch rules, orders, and regulations as ſhall be | 
conformable to the true intent and meaning of this act, and after the Rulesto be ſign- 


confirmation thereof by ſuch juſtices, all ſuch rules, orders, and regulations, ed by the clerk 
ſo confirmed, ſhall be figned by the clerk of the peace at ſuch ſeſſions, and ol the peace, 


with him. 


a duplicate thereof, being firſt fairly wrote on parchment, fhall be deny and depoſited 
led 


ſited with the clerk of the peace at ſuch ſeſſions, to be by him 
with the rolls of the ſeſſions there, without any fee to be paid for any 
matter or thing relating to the ſame; fand ſuch rules, orders, and 


regulations, approved of and confirmed by the juſtices, and filed as afore- 


ſaid, ſhall be binding upon all parties during the continuance of the 


"fame ; and no ſuch ſociety, which ſhall hereafter be eſtabliſhed, ſhall be No ſociety to 
deemed or taken to be within the intent and meaning of this act, until be within the 


* 


good and competent rules, orders, and regulations for the government meaning of this 


of the ſame ſhall have been confirmed by the juſtices. and filed as qfore- act, till their 
faid, according to the directions of this act before mentioned; nor {hall rules have been 
any ſuch ſociety, which hath already been eſtabliſhed for the purpoſe confirmed, 


aforeſaid be, or be deemed or taken to be, within the intent and mean- 
ing of this act, unleſs all the rules, orders, or regulations, under which 


of the peace, or at any adjournment thereof to be holden in and for the 
county, riding, diviſion, or ſhire, where ſuch fociety.hath been eſtabliſh- 


ed, at ſome time before or immediately next aſter the feaſt of Salut | 
Michael in the year one thouſand ſeven hundred and ninety four. No confirmed 


III. Provided alſo, and be it further enacted by the authority afore- rule to be altered 


aid, that no rule, order, or regulation, confirmed by the juſtices of but at a _—_ 
the peace in manner aforeſaid, ſhall be altered, reſcinded, or repealed, Meeting 0 the 


unleſs at a general meeting of the members of ſuch ſociety, as aforeſaid, ſociety, Cc. 


convened by public notice, in writing, ſigned by the ſecretary or clerk 


of ſuch ſociety, in purſuance of a requiſition for that purpoſe, by three 
or more of the members of ſuch ſociety, and publickly read at the two 
uſual meetings of ſuch ſociety to be held next before ſuch general meet- 
ing, for the purpofe of ſuch alteration or repeal, unleſs a committee of 
ſuch members ſhall have been nominated for that purpoſe, in which cafe 


ſuch committee ſhall be convened in like manner, and unleſs ſuch alte- 
teration or repeal ſnall be made with the concurrence and approbation of 


three fourths of the members of ſuch ſociety, then and there preſent, or Alterations of 
by the like proportion of ſuch committee as aforeſaid, if any ſhall bave rules to be fub- 


bsen nominated for that purpoſe ; and ſuch alteration or repeal ſhall be je& to the re- 


ſubject to the review of the juſtices at ſuch general quarter ſeſſions of the view of the quar= 


peace, or at any adjournment thereof, as aforeſaid, and ſhall be filed in ter ſeſſions. 
the manner herein before directed; and that no ſuch rule, order, or 
regulation, ſhall be binding, or have any force or effect, until the ſame 


ſhall have been agreed to and confirmed by ſuch juſtices, and filed as 


aigrefa)d. | 
Set, XV, XVI. vide poſt page xvii, - 
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No member ofa XVII. And be it further enacted by the authority aforeſaid, that no 
focicty, produ- member of any ſociety to be eſtabliſhed in purſuance of this act, 
cing a certificate who thall inhabit or reſide in any pariſh, townſhip, or place, 


thereof, to de . « « 
einn not having a legal ſettlement there, or who ſhall come to inhabit or 


5 reſide there, and ſhall deliver to the churchwardens or overfeers 
. oa = of the poor of ſuch pariſh, townſhip, or place, or to any or either 
| p of them à certificate, under the hands of the ſtewards, preſidents, 
5 wardens, or treafurers of ſuch ſociety, or any two of. them, for the time 
being, to be atteſted by one ar more credible witneſs or witneſſes, there 
by acknowledging the perſon mentioned in ſuch certificate to be a mem- 
ber of ſuch ſociety, ſhall, during the time ſuch perſon ſhall continue to 
be ſuch member thereof, be removeable from any pariſh, townſhip, or 
place, where any ſuch certificate hath been delivered as aforcſaid, to the 
place of his or her laſt legal ſettlement, by virtue of any law now in being 
relative to the ſettlement of the poor, until ſuch perſon ſhall become ac- 
really chargeable to ſuch pariſh, townſhip, of place, or ſhall be forced 
to aſk relief for himſelf or herſelf, or for his or her family, or for ſome 
part thereof, of the pariſh, townſhip, or place, to which ſuch certificate, 
was delivered as aforeſaid, and that then, and not before, it ſhall and 
may be lawful for ſuch perſon; together with his or her family, not hav- 
ing otherwiſe acquired a legal ſettlement there, to be removed and con- 
veyed to the laſt legal place of ſettlement of ſuch perſon as atoreſaid, ac- 

: cordidg to the laws now in bejng relating to the tettlement of the poor. 
How 2 — XVIII. Provided always, and be it further enucted, that every ſuch cer- 
De to ts auchere geate ſhall expreſs the place and places of abode reſpectively of the per- 
_ * ſons ſigning aad atteſting the ſame; and that one of the witneſſes atteſting 
the ſaine ſhall make bath before ajuſticeof the peace of.the county, riding, 
divifion, ſhire, liberty, borough, town corporate, or place where ſuch 
ſociety ſhall be eſtabliſhed, (which oath ſuch juſtice of the peace is here- 
by authoriſed and required to adminiſter), that ſuch witneſs did fee the 
perſons whote names are thereunto ſet, ſeverally ſign the ſaid certificate, 
and that the name or namcs of ſuch witneſs or witueſſes is or are of his or 
their own proper hand writing, which ſaid juſtice of the peace ſhall alte 
certify that ſuch oath was made before him ; aud every ſuch certificate 
fo made, and oath of the execution thereof fo certified by the ſaid quſ- 
tice of the peace, ſhall be taken, decmed, and allowed in all ceurts 
whatſoever as duly and fully proved, and ſhall be taken and received as 

| evidence without other proof thereof. | | 

1 XIX. Provided always, and be it further enacted by the authority 
= Ik officers aforeſaid, that it ſhall and may be lawful, upon complaint made by the 
zan es may Cburchwer. lens and overſcers of the poor of any pariſh, tou nſllip, or 
ſummon p*r- Place, where ſuch certificate ſhall be delivered, to zny juſtice or juſtices - 
ſous bring erg Of the peace of the county, riding, diviſion, or ſhire, or of the city, bo- 
certificatrs tu Tough, town corpoprate, or place where any ſuch perſon as aforeſaid 
be examiued, ſhall inhabit or reſide, or come to inhabit or refide, uader the authority 
and make oath Of th is act for ſuch juſtice or juſtices of the peace to cauſe: any ſuch per- 
„their ſetele- fon mentioned in ſuch certificate as aforeſaid to be ſummoned before him 
unt, Ec. or them, in the diviſion or place where ſuch perſon ſhall fa reſide, or 
\ come to reſide, in order to be examined, and to make oath touching the 
place of his or her laſt legal ſetement, (which examination upon, oat! 
the ſaid juſtice or juſtices is and are hereby impowered and required to 
take) and every ſuch perſon ſo ſummoned is hereby directed and re- 
4 9guired to obey ſuch fummons, and to make oath accordingly ; and ſuch 
juſtice or Juſtices is and are hereby reſpectively required to give an at- 


teſted copy of ſuch examination, ſo taken betore kim or them, to the 
rſon making the ſame, to be by him or her, or any perſon on his or her 
enalf, at any time afterwards, produced before any ſuch of his ma- 
1 „ jelty 3 
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jefty's juſtices of the peace as aforeſaid, before whom ſuch perſon ſhall 
be again ſummoned to make oath as aforeſaid ; and that in caſe any ſuch 
perſon ſhall be again ſummoned then, on the production of ſuch at- 


teſted copy as aforeſaid, ſuch perſon ſhall not be compelled 'or re- 
quired to take any other or further oath with regard to anyof the mat- 


ters contained in ſuch examination, but fuch perion ſhall, it required, 
permit a copy there of to be taken for ſuch laſt mentioned juſtice or 
Juſtices of the peace. | Dt f 

XX. And be it further enacted by the authority aforeſaid, that it ſhall 
and may be lawful for any two or more of the juſtices of the peace as 
aforeſaid, who ſhall have taken fuch examination as aforeſaid, or before 


Whom ſuch atteſted copy af ſuch examination ſhall be produced, at the 


requeſt of ſuch churchwardens and overſcers of the poor as aforeſaid, by 


Juſtices ma · 
declare by an 
order in writing 
the place of ſet 
tl-ment of per- 


an order in writing under the hand and ſeal, or hands and ſeals of fuch ſons examine 


Juſtices, to adjudge and declare the place of the laſt legal ſettlement of 
any ſuch perſon, having heen ſo examined on cath as aforeſaid, or of {uch 
of bis or her family as ſhall refide in ſuch pariſh, townlihip, or place, 
under the authority of this act, without iſſuing any warrant to remove 
fuch perſon, or his or her family as aforeſaid, to fuch place of iiis, her 
or th. r laſt legal ſettlement, and that a duplicate of every ſuch order 


ſhall be tranſmitted to the general quarter jeſſious of the peace to be 


holden next after the expiration of twenty days from the time of making 
thereof, for the county, riding, diviſion, or ſhire, where ſuch perion 
ſhall jo reſide, to be filed amongſt the records of the faid court; and that 
a copy of every fuch order, to be atteſted by one or mote credible wit- 
neſs or witneſſes, or a duplicate thereof, together with an atteſted copy 


of ſuch examination to be annexed to ſuch copy of ſuch order, or du- 


plicate thereof, ſhall be delivered to the churchwardens and overſeers 
of the poor of the pariſh, townſhip, or place, in which the perſon men- 
tioned in ſuch order ſhall be adjudged to be laſt legally ſettled as afore- 
taid, or to any or either of them, at len fiſteen days before the firſt day 
of holding ſuch ſeſſions; and that upon: due proof to be made on oath of 
one or more credible witneſs or witnetles before the juftices of the peace 
at ſuch ſeiſions, of the delivery of ſuch copy, or duplicate, with ſuch 
examination annexed thereto as aforefaid, it ſhall and may be lawſul tor 
the ſaid juſtices. of the peace at ſuch ſeſſions, and cliey are hereby re- 


- quired, to direct every ſuch order to be filed amongſt the records of the 


ſaid court; and that every ſuch order ſo filed ſhnll be final and con- 
cluſive in aſcertaining and determining the place of the laſt legal ſettle- 


| ＋ of the perion or perſons named in ſuch order, unleſs the ſame ſhall 


appealed againſt within tbe time hercinafter mentioned. - 


XXI. Provided always, and be it further enacted by the authority 


aforeſaid, that all perſons, who ſhall think themſelves aggrieved by any 
ſuch, adjudication of the ſaid juſtices may appeal to the general quarter 
ſeſſions of the peace to holden next after the expiration of Rftren days 
from the time of the delivery of ſuch copy or duplicate as at. nid, for 
the county, riding, diviſion, or hire, where tuch order was made; and 
the juſtices of the peace at ſuch ſeſſions ſliall aud may receive ſuch ap: 
peal, and proceed to hear and determine the merits of ſuch appeal in 
like manner, with the ſame effect, and under the like rules, as if the 
perſon or perſons mentioned in ſuch order had been by wa: rant of two 
juſtices actually removed to the place where he, the, or they were laſt 
legally ſettled, under and by virtue of any law in being, before and at 
the time of the making of this act, and may award the like colts on ſuch 
appeal as may be awarded on appeals from orders of removals of poor 
perſons by any ſtatnte or ſtatutes now in force, to be recovered in like 
manner as coſts awarded under the authority of ſuch ſtatute or ſtatutes. 
1x | EE XXII. And 


without iſſun 
warrant for 18 
moval. 


Contes of ſuch 
orders and of 
cxaminations, 
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Noperſon who XXII. And be it further enacted by the authority aforeſaid, that ne 
mall reſide in member of any ſuch ſociety, who ſhall reſide in any pariſh, townthip, 
any pariſh under or place under and by virtue of this act, ſhall have or be deemed to have 
this act ſhall acquired any ſettlement in ſuch pariſh, townſhip, or place, by delivery 
acquire a ſettle- 33 "pkg Te 
ment; by publi- and publication of any notice in writing, unleſs the fame ſhall be made 
— ne after fuch perſon ſhall ceaſe to be a member of ſuch ſociety, and after = 
| the revocation of his or her certificate herein-before mentioned. 
| XXIII. And be it further enacted, that no member of any ſuch ſociety 
nor for paying who ſhall reſide as aforeſaid, under the authority of this act, and ſhall be 
rates; taxed, rated, or aſſeſſed towards any of the rates, taxcs, or levies of the 
pariſh, townſhip, or place, where ſuch member ſhall {© reſide, and shall 
duly pay the fame, fhall be deemed or taken thereby to have any legal 
ſettlement in ſuch parifh, townſhip, or place; any law to the contrary 
in anywiſe notwithſtanding,  _ 
| XXIV. And be it further enacted by the authority aforeſaid, that no 
nor any appren- r who ſhall be an apprentice, bound by indenture to, or ſhall be a 
tice or ſervant hired ſervant to or with any perſon who did come into or ſhall reſide in 
to ſuch perſons. any pariſh, townſhip, or place, under the authority of this act, and not 
afterwards having gained a legal ſettlement in ſuch pariſh, townſhip, or 
place, ſhall gain or be adjudged to have any ſettlement in fuch pariſh, 
townſhip, or place, by reaſon of ſuch apprenticeſhip or binding, or by 
reaſon of ſuch hiring or ſerving therein; but alt ſuch apprentices and 
ſervants ſhall have their ſettlements in ſuch pariſh, townſhip, or place, 
as if they had not been bound, or had not been hired to ſuch perſon as 
1 any act or acts of parliament to the contrary notwith- 
ſtanding. | . ö 
: XXV And be it further enacted, that every child which ſhall be born 
Baſtards to have a baſtard in any pariſh, townſhip, or place, during the mother's reſidence 
themother'sſet- therein, under the authority of this act, ſhall have and be deemed to 
tlement. hare the ſame ſettlement which the mother has or is entitled unto at the 
time of the birth of ſuch child; any law, uſage, or cuſtom, to the con- 
trary notwithſtanding. 
| | XXVI. And be it further enacted by the authority aforeſaid, that 
Charges of when any overſeer or overſeers of the poor of the pariſh, townfhip, or 
ma'ntaining or place, ſhall have been put to any charge in the maintaining any perſon 
LES K as or perfons, or their families, reſiding in ſuch pariſh, townſhip, or place, 
Fanden under the authority of this act, or in removing any perſon or perſons 


- a2 rota back to the place to which he, ſhe, or they ſhall belong, after he, ſhe, or 


_ © pariſh to which they ſhall have become actually chargeable, or aſked relief as aforefaid, 


the parties be- ſuch overſeers ſhall from time to time be reimburſed ſuch reaſonable 
long. . Charges by the overſeers of the poor of the pariſh, townſhip, or place, 
to which ſuch perſon or perſons ſhall belong, the ſaid charges being firſt 
aſcertained and allowed of by one or more of his Majeſty's juſtices of 
the peace refiding near the place where ſuch charges ſhall be incurred; 
to be levied, in caſe of refuſal of payment, by diſtreſs and ſale of the 
goods and chattels of ſuch overſeers of the poor as laſt aforeſaid, by 
warrant er warrants, under the hand and ſeal or hands and feals of ſuch 
juſtice or juſtices, returning the overplus, if any there be; which war- 

rant or warrants he or they is and are hereby required to grant. | 
22 XXVII. And be it further enacted by the authority aforefaid, that 
Publicx aft. this act ſhall be deemed a publick act; and be judicially taken notice 
of as ſuch, by all judges, juſtices, and other perſons whomſoever, with» 

out the ſame being ſpecially pleaded, 
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of as aforeſaid, or be othierwiſe paid and applied to or tor the uſe and be- 
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C AP. LY; 


Act to authorize juſtices of the peace to impoſe fines 
_ conſtables, — and other fo or pariſh — for 
neglect of duty, and on maſters of apprentices for ill uſage of 
ſuch their apprentices; and alſo to make proviſion for the 
execution of warrants of diſtreſs granted by magiſtrates, 


[23ſt June 1793. 


199 it ĩs expedient to give further powers to juſtices of the preamble; 
g peace to impoſe fines upon overſeers of the poor, conſtables, ö 
and other peace and pariſh officers, within their reſpective juriſdictions, 

tor neglect of duty in ſuch their reſpective offices, or for diſobedience of 

the warrants or orders of ſuch juſtices; and it is alſo expedient to im- 

power juſtices to impoſe fines upon maſters of apprentices for ill uſage of 

ſuch their apprentices, and alſo to make proviſion for the execution of 


warrants of diſtreſs granted by magiſtrates : may it therefore pleaſe your 


Majeſty that it may be enacted ; and be it enacted by the King's moſt ex- 
cellent Majefty, by and with the advice and conſent of the Lords ſpiritual 


and temporal, and Commons, in this preſent parliament aſſembled, and 
by the authority of the ſame, that it ſhall and may be lawful for any 


two or more of his Myefty's juſtices of the peace, aſſembled at any fpe- Juſtices may 
cial or petty ſeſſions of the peace, upon complaint being made upon «cath impoſe fines 


before them, of any neglect of duty, or of any diſobedience of any lawful upon conſtab 


warrant or order of any juſtice or juſtices of the peace by any conſta- &c. for negle& 
ble, overſeer of the poor, or other peace or pariſh officer, or upon com- of duty, and on 
plaint made to ſuch two or more juſtices upon oath, by or on the behalf . 

of any apprentice to any trade or buſineſs whatſoever, whether bound de tf apPren- 
apprentice by any pariſn or townſhip or otherwiſe, provided that not . 

more than the ſum of ten pounds be paid upon the binding of ſuch ap- 

prentice, againſt his or her maſter or miſtreſs, of any ill uſage of ſuch 

apprentice by ſuch maſter or miſtreſs (ſuch conſtable, overſeer, or other 

officer, maſter or miſtreſs, having been duly ſummoned to appear and an- 


ſwer ſuch charge or complaint), to impoſe upon conviction any reaſonable 
fine or fines, not exceeding the ſum of forty ſhillings, upon ſuch conſta- 


ble, overſeer, or other officer, maſter or miſtreſs reſpectively, as a puniſh- 
ment for ſuch diſobedience, negle& of duty, or ill uſage, and by warrant 


under the hands and ſeals of any two or more of ſuch juſtices aſſembled, 


at any ſuch ſpecial or petty ſeſſions as aforeſaid, to direct ſuch fine or fines, 

if not paid, to be levied by diſtreſs and fale of the goods and chattels of 

the perſon or perſons ſo offending, rendering the overplus (if any) after- 

deducting the amount of ſuch fine or fines, and the charges of ſuch dif- | 
treſs and ſale, to ſuch offender or offenders; and ſuch fine or fines which Application ef 
may be impoſed upon any ſuch conſtable, overſcer, or other officer as fines _ 
aforeſaid, ſha!l be applied and diſpoſed of for the relief of the poor of the 


' pariſh, townſhip, or place, where the offenders ſhall reſpectively reſide, 


at the diſcretion of the juſtices impoſing the ſame, and ſuch fine or fines, 
which may be impoſed upon any ſuch maſter or miſtrets, ſhall, at the dif= 
cretion of the juſtices impoſing the ſame, be either ſo applied and diſpoſed 
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nefit of fach apprentice, for or towards a recompence or compenſation 
for the injury which may have been by him or her ſuſtained by reaſon of 


ſuch ill uſage as aforeſaid ; and if any perſon ihall be aggrieved by the 
Perſons ag- . impoſition of ſach fine or fines as aforeſaid, or by any order or warrant 
gricved may of diſtreſs for raiſing anq levying the fame, or by the judgment or deter- 
appeal to the mination of the ſaid juſtices, or by any act to be done in the execution of 


- quarter ſeſſions. uch warrant of diſtreſs, ſuch perſon or perſons ſo aggrieved ſhall and 


may appeal to the next general or quarter ſeſſions of the peare to be held 
For want of dif for the county, riding, or diviſion, within which ſuch perſon ſhall reſide, 
treis, offenders of which appeal ten days notice at the leaf ſhall be given; and fer want 
may. be com- of ſuch diſtreſs, ſuch perſon or perſons ſhall be committed to the houſe 
mitted. of correction for any ſpace of time not exceeding ten days. 


No pcrſons to II. Provided always, and be it further enacted, that no perſon acting | 


be deemed treſ- under any ſuch warrant of diſtreſs as aforetaid ſhall be deemed a tre. 
paſers on ac paſſer ab in By reaſon of any irregularity or informality in ſuch war- 
count of irregu- rant, or in any proceedings thereon, but any perſon aggrieved by the 
larity in pro- ilfuing or execution of fuch warrant may recover tie ſpecial damages 
ceedings, &c. thereby by him or her ſuſtained, in anaction of treſpaſs, or on the caſe, in 
any of his Majeſty's courts of record. 
Where diſtreſs III. And whereas warrants of diſtreſs granted by juſices of the Se 
cannot be found are in many inſtances ineffectual, by reaſon of the goods and chattels of 
in the jurifo:c · the perſons againſt whom ſuoh warrants are granted being out of the juriſ- 


tion oi Jultices dition of the juſtice granting the ſame : be it therefore further enacted, 


granting war- that in all caſes where any penalty, forteiture, fine, or other money, 
rants, it may be may by the warrant of any juſtice or juſtices of the peace be directed to 
2 zur be levied by diſtreſs and ſale of the goods and chattcls of any perſon or 
er place. 4 perſons, if ſufficient diſtreſs cannot be found within the limits of the 
Juriſdiction of the juſtice granting ſuch warrant of diſtreſs, on oath thereof 


FORTY: made by one witneſs, before any juſtice of the peace of any other coun- 


ty, riding, diviſion, city, borough, town corporate, or place, (which 

oath ſhall be by bim certified by indorſement on ſuch warrant), ſuch 

penalty, forfeiture, fine, or other meney, or ſo much thereof as may not 

| have been before levied or paid, ſhall and may, by virtue of ſuch warrant 

. and indorſement, be raiſed and levied by the perſon or perſons to whom 
ſuch warrant of diſtreſs ſhall have been originally directed, by diſtreſs 


and ſale of the goods and chattels of ſuch perſon or perſons, in ſuchi 


other county, riding, diviſion, city, borough, town corporate, or piace z 
and the money ariſing by ſuch diſtreſs and ſale ſhall be applied and dit- 


poſed of for ſuch purpoſes, and in like manner, as if ſufficient goods 
and chattels of ſuch perſon or perſons have been found within the jurit- 
diction of the - magiſtrate originally granting ſuch warrant ; and if no 
ſuch diftreſs can be found, ſuch offender or offenders ſhall and may be 
forthwith proceeded againſt according to law: provided always, that 
Juſtices au he- no juſtice who thall indorſe any certificate upon, or authorize the execu- 
r1Zing the cxc- tion of any ſuch warrant of diſtreſs which may not have been granted 
cution of war- within his juriſdiction, ſhall be anſwerable or accountable for any irregu- 
Tants not graut - Jarity which may have been committed or done in or about the ob _—_— 


ed within their 01 ting of ſuch warrant t of diſtreſs. 
jvriſdictions, W. "ye 
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AP. LXII. 


An Act ſor granting to His 1A a certain ſum of money, to 


be raiſed by a Lottery. 


. [17th June 1793. 
XXIV. N 


N ND be it further enacted, that it ſhall not be Iawful for any perſon No perſon te 
to attend at the place of drawing the tickets in the ſaid lottery, for take down thee. 


the purpoſe of taking down the numbers of the tickets as the ſame ſhall nurabers of the 


be drawn, or the beneſits to belong to the ſame, unleſs ſuch perſon ſhall tickets at the 
be employed as a clerk for that purpoſe by the ſaid managers and diree- timeofdrawing, 
tors, or unleſs ſuch perſon ſhall be licenſed ſo to do by three or more of — 
the commiſſioners for the time being for managing the duties on ſtamped 1 foto 4 
e parchment, and paper, by writing under their hands and _ 

cals. 1 

XXIV. And be it further enacted, that every perſon who ſhall be Perſons ſo li- 

licenſed by the ſaid commiſſioners of ſtamp duties to attend for the pur: cenſed by the 
poſe aforeſaid, ſhall be obliged to provide proper numerical books, con- cmmifhoners 


taining the numbers of the fifty thouſand tickets in the ſaid lottery, in of ſtamps, to 


arithmetical progreſſion, as aforeſaid, every of which books ſhall exceed PR Ny ns 

in length twenty-one inches, and in breadth ſeventeen inches, and ſhall g.,pc3 — * 

be bound in ſtiff milled boards, and ſhall be ſtamped and marked on eyers leaf 

every leaf thereof by a proper ſtamp or mark, to be provided and uſed ; 

for that purpoſe by the ſaid commiſſioners; and the faid commiſſioners, Commiſſioners 

or any three or more of them, ſhall have power and authority to grant to grant fuel! 

fuch licences to ſuch perſons, who ſhall be duly licenſed to keep lottery licences only on 

offices, and to ſuch other perſons acting on account of ſuch offices re- eee f * . 

ſpectively, as the ſaid commiſſioners ſhall approve, and to none other, of 0 _ 

and that one perſon only ſhall be licenſed in reſpect of each Jottery 1 4 

office; and if any perſon preſent at the drawing of the ſaid lottery, (not, : 

being duly authorized or licenſed in manner aforeſaid,) ſhall, at fuch ct noch 

time and place, take or ſet down iu writing the number or numbers of ene perlans 

any ticket or tickets, when, or after the ſame ſhall be drawn, or PPE. eee 

figures or marks to denote the fame, or ſhall make or begin to make any An wee Se 

regiſter or liſt in writing of the numbers of any tickets, which ſhall have tickers drawn, 

been drawn ou the day of making or beginning to make, or of carrying &cc. 

on ſuch regiſter or liſt, or ſhall have in his cuſtody or poſſeſſion at ſuch- 

time and place as aforeſaid, any rinted or written regiſter or liſt of the 

numbers of the tickets in the ſaid lottery, or of any part thereof, whe- 

ther drawn or undrawn, with any marks, letters, figures, or numbers 

thereon, marking or denoting the order or time of drawing any ſuch 

tickets drawn on the ſame day, or the benefits to which any ſuch tickets 

may be entitled by virtue of this act; or if any perfon or perivns what- 

ever ſhall publiſh, or caufe to be publithed, during the hours of draw - 

ing the ſaid lottery, any liſt, regiſter, or lip, containing the number or 

numbers of any ticket or tickets, drawn on the day of publiſhing the 

ſame, or any marks, letters, or figures, to denote the fame, or ſhall 

publiſh, or cauſe or procure to be publiſhed, any lit or regiſter of 

tickets, wherein the numbers of any tickets, or any marks, letters, or 

figures ſhall be placed to denote the time of day or order in which any 

tickets ſhall be drawn, and with intent to denote the ſame, every ſuch 

perſon ſo offending, and being lawfully convicted thereof, ſhall forſeit 

and pay the ſum of five pounds; and that it thall and may be lawtul for 

the mayor, or any of the aldermen of London for the time being, upon 

complaint made upon oath, or {vlemn affirmation, of any offence _— 
Me i de 


1 APPEN DI x. 


On complaint, ted againſt this act, in any of the particulars before mentioned, whereby 


the magiſtrates ſich pecuniary penalty as aforeſaid may become forfeited, to iſſue his 


of London may warrant for apprehending ſach offender ; and if any perſon or perſons 
we warrants ſhall be found or diſcovered, at the time and place of drawing as afore- 


1 ſaid, in the actual commiſſion of any ſuch offence, it fhall and may be 
lawful for any perſon whatever td apprehend on the ſpot the perſon or 


Perſons in the 
 zQual commiſ- 


don of ſoch of- 1 | 1 | 
fenge may be perſon or perſons ſhall be apprehended, or brought before any of the 
apprehended by Magiſtrates aforefafd for any ſuch offence, it ſhall and may be lawful for 
any perfon, and ſuch magiſtrate to proceed to examine into the circumſtances of the 


of the magiſtrates aforeſaid, the perfon or perſons ſo apprehended, to be 


carried before a Caſc, and, upon due proof upon oath, or ſolemn affirmation, of any fuch 


magiſtrate, who offence committed againſt this act, to give judgment or ſentence accord- 
may commit the ingly, and where the party accuſed ſhall be convicted of ſuch offence, 
offender if pe- and ſuch 1 ſhall not be immediately paid, to commit ſuch offender 
nalty be not to priſon for any ſpace of time not exceeding fourteen days, nor leſs than 
| five days, without bail or mainprize, and without appeal, or until ſuch 


penalty ſhall be ſatisfied ; and every ſuch penalty when paid upon con- 


. viction ſhall be applied to the uſe of the informer or informers, or per- 
Application of ſon or perſons apprehending or bringing ſuch offender or offenders before 
nie ſuch magiſtrate, and the conſtable or conſtables concerned in appre- 
hending or ſecuring ſuch offender or offenders, in ſuch proportions as 
£ fach magiſtrate ſhall direct. | ES 
Penalty on per- XXV. And be it further enacted by the authority aforeſaid, that if 

Cons ſunmoned any perſon or perſons ſhall be ſummoned as a witneſs or witneſſes to give 
as witneſſes not evidence before ſuch magiſtrate, touching any of the matters relative to 
appearings this act, either on the part of the proſecutor or of the perſon or perſons 
accufed; and ſhall negle& or refufe to appear at the time and place to be 
for that purpoſe appointed, without a reaſonable excuſe for ſuch his, 
her, or their negle& or refuſal, to be allowed of by ſuch magiſtrate be- 
fore whom the proſecution ſhall be depending, or appearing ſhall refute 


offence, the ſum of fifty pounds; to be levied and paid in ſuch manner 
and by ſuch means as is herein-before directed as to other penalties. 
3 XXVI. And be it further enacted by the authority aforeſaid, that the 
Conviction to magiſtrate before whom any offender ſhall be convicted as aforeſaid, 
1 out n ſhall cauſe the ſaid conviction to be made ont in the manner and form 
onowing following, or in any other form of words to the like effect, mutatis mu- 
| tandis, that is to ſay: 
BE it remembercd, that on at A. B. ff 
d vas duly convicted before me 
of ence agaiuſt the form of an Att of Parliament made in the thirity-third 
year of the reign of his preſent M/s for granting fo his Majeſty a 
certain ſum of money to be raiſed by a lottery ; fer which offence Ie 
adjudge that the ſaid A. B. hath forfeited the ſum o | 
to be diſtributed in manner following {that is to ſay) ; [ Here ſet out the 
proportions directed to be paid by the magiſtrate. ] *' 
| Given under my hand and ſeal, the day and year firfl 
above wriiten. ET 


| provided neverthelefs, that it ſhall and may be lawful to and for the ſaid 
Penalty may be Magiſtrate, where he ſhall ſee caufe, to mitigate and lefſen any ſuch penalty 
mitigated. as he ſhall think fit, (reaſonable coſts and charges of the officers and ii - 
formers, as well in making the diſcovery as in proſecuting the ſame, 


Form. 


being always allowed over and above ſuch mitigated penalty), and ſo as 


ſuch mitigation do not reduce the penalty to leſs than a moiety of — 


perſons ſo offending, and to convey, or cauſe to be conveyed, before one 


againſt in ſuch manner as is herein directed j and when any 


to give evidence, that then every ſuch perſon ſhall forfeit, for every ſuch 


of having committed an 


—__ ws a#tcq cc... num 
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alty incurred over and above the ſaid coſts and charges, any thing Convictiens not 

erein contained to the contrary notwithſtanding z and no ſuch convic- removeablc. 
tion ſhall be removeable by Ceriiorari into any court whatever. | 

XXXVII. And be it further enacted, that upon complaint or infor- On complaint 
mation made upon oath, before any juſtice or juſtices of the peace, of ſer oath of of- 
any offence committed againſt the ſaid act of the twenty-ſeventh year of per _ | 
the reign of his preſent Majeſty in any houſe or place within the juriſ- 2 vs "4a 
diction of any ſuch juſtice or juſtices, whereby any of the offenders may 2 13 
be liable to puniſhment as rogues and vagabonds, it ſhall and may be pe liable to — 
lawful to and for the ſaid juſtice or juſtices before whom ſuch oath ſhall niſhment as 
be taken, if he or they ſtrall judge it reaſonable, by ſpecial warrant under rogues, juſtres - 
his or their reſpective hands and ſeals; to authorife and impower any may authorize 
perſon or perſons employed by the ſaid commiſſioners of the ſtamp perſons employ- 
duties, in the execution of the ſeveral acts for the regulation of lotteries ed by the Com- 
by day or by night, (but if in the night time, then in the preſence of a miſſioners of | 
conſtable or other lawful officer of the peace, who are hereby required _— duties c 
to be aiding or aſſiſting therein), to break open the doors, or any part of NE 98 5 
ſuch houſe or place where fuch offence ſhall have been committed, and e & 
to enter into ſuch houſe or place, and to ſeize and apprehend all ſuch 
aſfenders, and to convey them before any juſtice or juſtices of the peace 
of the county, riding, diviſion, city, liberty, or place, wherein ſuch per- 
fon ſhall he ſo apprehended, to be dealt with according to law, as afore- . 
ſaid; and all perſons who ſhall be difcovered in ſuch houſe or place, Perſons diſco- 
knowingly aiding, aſſiſting, or any ways concerned with ſuch offenders ery in ſuch 
in carrying on any tranſactions reſpecting the faid lotteries, or either of _ era 
them, contrary ta the expreſs proviſions of the ſaid act of the twenty- = © ar ates] 
ſeventh year aforeſaid ; ſhall be deemed rogues and vagabonds, and — 5 ON 
puniſhable in Bke manner as is directed by the ſaid act or this act, as puniſhed as 
the caſe may require; and it ſhall and may be lawful for the officer or rogues, and may 
officers having the execution of ſuch warrant, and all other perions acting be arreſted, &c. 
in his or their aid or aſſiſtance, to ſtop, arreſt, and detain all and every | 
perſon and perſons ſo diſcovered in ſuch houſe or place, and to convey peng! | 
the ſaid perſon or perſons before ſuch juſtice or juſtices of the peace ha + Sang” ron 
as aforefaid ; and if any perſon or perſons ſhall forcibly obſtruct, oppoſe, , ger; 
moleſt, or hinder any ſuch officer or officers, or others acting in his or 8 
their aid ar aſſiſtance, in the due execution of their duty, or in the due 
entering into ſuch houſe or place, or in the ſeizing, detaining, or con- 
reying before ſuch juſtice or juftices, any ſueh offenders or other perſons 
as aforeſaid, every ſuch perfun ſo obſtructing oppoſing, moleſting, or 
hindering as aforefaid, ſhall be deemed an 3 againſt law and the 
publick peace, and the court before whom any ſuch offender ſhall be 
tried and convicted, ſhall and may order ſuch offender to be fined, 
an and publickly whipped, as in their diſcretion ſhall be thought 

A : 

XL. Aud be it further enacted, that if any perſon ſhall be brought Oenders ad- 
before any two or more juſtices of the peace, and ſhall be convicted of judged rogues 
any offence or offences againſt the ſaid act of the twenty-ſeventh year of and vagabonds 
the reign of his preſent Majeſty, or of this act, whereby ſuch perſon ſhall may be com- 
be adjudged a rogue and a vagaboud, it ſhall and may be lawtul for ſuch mitted. | 
juſtices to order ſuch offender to be ſent to the houſe of correction, 
there to remain for any ſpace of time, not exceeding fix calendar months, 
norleſs than one month, and until the final period of the drawing of the 
lottery, in reſpe& whereof ſuch offence ſhall be committed; and ſuch 


Proceedings net 


proceedings ſhall not be ſubject to appeal, nor ſhall be removed or re- 7<noveabl by 
movable by Certizrari, or otherwiſe, into any court whatever. 

XLI. And be it further enacted by the authority aforeſaid, that if 
any perſon or perſons ſ}:41l be ſued, moleſted, or proſecuted, for any 
thing done by virtue or in purſuance of this act, ſuch perſon or pry 

| a 


Certierari. 


—— — 
2 2 r 
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ſhall and may plead the general iſſue, and * this act, and the ſpecial | 


matter, in evidence, in his, her, or their defence, or defences ; and if 


afterwards a verdict ſhall paſs for the defendant or defendants, or' the 


plaiutiff or plaintiffs ſhall diſcontinue his, her, or their action or proſe- 


-  cution, or be nonſuited, or judgment ſhall be given againſt him, her, or 


Proceedings 
wehere meme 
bers thir.k 
themſclves 
gt ie ved. 
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them, upon demurrer, or otherwiſe; then ſuch defendant or defendants 


ſhall have —_ 1 to him, her, or 15 ä any ſuch 


or 


* * * e 
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XV. And be it. farther enacted by the authori aforeſaid, that if any 
rſon haying been admitted a member of any ſuch ſociety eſtabliſhed 


* 


or perſons acting under them, it ſnall and may be for any two or 
more juſtices of the peace of the county, riding, diviſion, or ſhire, 
where, or near unto the flue whefe ſuch ſociety ſhall be eſtabliſhed, on 
complaint made upon oath or affirmation by or on the behalf of ich 
perſon (which oath or affirmation ſueh juſtices of the peace are here? y 


empowered and required to adminiſter) to iſſue their fummons to the 


Prefiderrts, wardens, ſtewards, or other prircipal officers of-ſuch ſo- 
ciety, by whatever name ſuch principal officers ſhall be reſpeQively 
named or called, or one of them, in cafe ſuch complaint ſhall be made 
againſt ſuch ſociety collectively z--and in caſe fuch complaint ſhall be made 
againſt any perſon or perſons appainted to ſuch office or offices, then 


- -tofummon ſuch perſon or perſens to appear before ſuch juſtices at a con- 


* 


? = 
=. * 


ws | 


Where 

rules direct diſ- 
pute. to be ſet - 
tled by arbitra- 


tio be award 


of the arditra- 
tors to be final. 


venient time and place, to be reſpectively named in ſuch ſummons; and 
alfo to ſummon at the ſame time and place, if there ſhall be occaſion, 
all ſuch perſons as ſhall appear to ſuch juſtices to have the cuſtody of the 
rules, orders, and regulations of ſuch ſociety, and ſuch juſtices, at the 
time and place ages in ſuch ſummons, whether the perſon or perſons 
ſo-firmmoned ſhall or ſhall not appear according to ſuch ſummons; ne- 


. - - xvertheleſs, on proof upon path or :affirmation of fuch ſunimons being. 


duly ſerved, or left at his, her, or their uſual place or places of abode, 


ſhall proceed — to bear and determine, in a ſummary way, 


the matter of ſuch complaint according ta the true purport and meaning 
of the rules, orders, and regulations of ſueh ſociety, confirmed by the 
Juſtiees according to the directions of this act, and ſhall make fuch order 
therein as to them ſhall feem juſt ; and every ſach order of ſuch juſtices 
ſhall be complied with, and ſhall be final to all intents and purpoſes, 


and ſhall not be ſubjeQ to appeal, or to be emoved or removeable into 


any of his Majefty's courts of record at Weſtminſter. 

XVI. Provid e and be it further enacted by the authority 
aforeſaid, that i ee on ſhall be made by one or more of the general 
rules gr orders of any ſuch ſocicty, and confirmed as required by this 
act, for a reference by arbitration of any matter in diſpute between any 
ſuch ſcciety, or any perſom or perſbns acting under them, and any in- 
dividuai members thereof, the matters ſo in diſpute ſhall be referred 


to ſuch arbitrators as ſhall be named and elected in ſuch manner as ſhall 


be Preſcribed by ſuch general rules or orders; and whatever award, 
order, or determination ſhall be made by the faid arbitrators, or the 
major part of them, according to the purport and meaning of the rules 

and orders of ſuch goes confirmed by the juſtices according to the; 
directions of this act, ſhall be binding and conclude on all parties, and 


ſhall be binding to all intents and purpoſes, without appeal, or being, 
ſubiect to the controul of two or more juſtices of the peace in the manner 


y virtue of this act, ſhall think himſelf aggrieved by any act, matter, 
ag- Or thing done or omitted to be done by any ſuch gone? f or any perſon, 
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„ BY . Gov. ITT cap. 4 7 3 


maſter of every veſſel 


any port or place of this king- 
dom, declare in writing to t 

eollector and comptroller, or other 
chief officer of the cuſtoms, at or 
near ſuch port, whether there are 
anyforeigners on board his veſſel, 
and ſhall' ſpecify their names, 
| Tanks, and occupations, as far as 

he ſhall be informed thereof. 


By pg, If be ſhall: negle& or | 


c to make ſuch declaration, 
he ſhall forfeit 100. for every fo- 
reigner on boaid, at the time of 


his arrival, whom he ſhall have | 


wilfully neglected or refuſed ſo to 
3 one moiety to the infor- 


ſhall immediately on his abby in 


| 


- 


I mer, the other to the poor of the 


where the offence was come 
_—_ To be recovered before one 
more juſtice of the peace, acting 

in —— r ſuch place, by the con- 
feſſion of the party, or on the 
oath of _ or moxe —_— 
neſſes. On non-payment of the 
penalty, the chief officer of the 
cuſtoms may detain the veſſel un- 


a 


. ect. Ae are S requiied) 
: —_ 2 fimilar deelaratioh im 
writing, to the collector, &c. im- 
mediately on their arrival, and if 

a domeſtic ſervant, they are alſo. 
to make a declaration of the name, 
rank, occupation or deſcription 


are likewiſe required to declare 
the countries or places where they 


| ſhall have reſided for tbe laſt fax - 


months. f 
70 Is 
U | 4 25 


of their maſter or miſtreſs; ' aljens' 
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3. By &. 4. Every alien is to ab 
tain in writing a certificate from 


the collector, &c. of their de- 
claration fo made. 


5. By ſe. 5. This act is not to ex- 


tend to any mariner whom the 
malter of the veſſel ſhall eertify 
to the collect, &c. m writing 
ſubſcribed by him to be aQually 
engaged and employed in the na- 
vigation of ſuch veſſel, while he 
ſhall remain ſo employed, 


6. Ry ſeck. 7. If his Majeſty by his 
roclamation or order in council, 
ſhall direct aliens of any deſcrip- 
tion (ad6t being alien merchants) 
not to be landed in this kingdom, 
or to be landed only at ſuch pla- 
ces and under ſuch regulations as 
Niall be therein ep no 
matter of any veſſel ſhall ſuffer 
ſuch alien to land in this Kingdom, | 
contrary to ſuch proclamation or 


order, unleſs by his Majeſty's | 


ermiſſion, ſignified under the 
265 of one of his principal ſecre- 
tarics of ſtate, under the penalty 
of 50/. for every alien ſo landed; 
to be recovered before one or more 
Juftice of the peace, one moiety to 
the informer, aud the otter to 
the poor of the pa iſh where the 
offence was committed. Lhe 
veſſel from which and every veſſel 
uſed in landing them, to be ſeci- 
ſed by any officer of cuſtoms or 


ecxciſe and to be forſeited with all | 


tackle, &c. 


7. By ea. 8. No alien ſo arriving, | 


ſhall depart from the place in 
which he ſhall have arrived, un- 
leſs for the purpoſe of making the 
aforeſaid declarat ion to the co]-. 
le tor, &c. of the cnſtoms, or 
for the purpoſe of obtaining a 
_ paſſport, „ without pre viouſly 
4e obtaining a paſſport fram the 


* — 


—_— 


© mayor or other chief mag iſtr. te | - or place to which he ſhall propoſe 
. bk . : 


e of ſuch place, or from one juf- 
«« tice of the peace for the coun- 
« ty, or diſtrict, in which the 
« fame may be ſituated. In 
which palsport, ſhall be ex- 
&« preſſed, the name and rank, 
% occupation or deſcription, of 
* ſuch alien, ns declared by him 
« or her, to ſuch officer of the 
cc euſtoms as aforeſaid, as alſo 
« the town and place to which 
„ ſuch. alien purpoſes to go,“ 
and ſuch mayor, &c. is required 
to give ſuch paſſport on the pro- 
dreing of the certificate of his 
declaration; provided ſuch alien 
is nat prohibited by any procla- 
mation or order in council, 
from going to that place to 
which he purpoſes to go, or has 
not landed in this kingdom, con- 
trary to any ſuch order or pro- 
clamation. 8 


2 


8. By ſed. 9. So often as any alien 
(except the domeſtick ſervants of 
any of his Maj-{hy's natural born 
ſubjects or of ſuch as have letters 
of denization, or have beennatu- 

ralized by act of parliament, 
being actually attendant on their 

_reſpeRiie maſters) who ſhall Lave 
arrived here ſince iſt January, 
1792, or ſhall artive during the 
continuance of this act, ſhall be 
de ſirous to change the place of 
their uſual retidence, or to quit 
the place at which they ſball have 
arrived by virtue of their firſt paſ- 
port, luch alien ſhall obtain 

rom the mayor or other chief 
magiſtrate, or any Juſtice of the 

_ * peace fer the cyunty, town, or place 

in which he ſhall be jelident, 
a paſsport in which ſhall be ex- 
„ preſſed, the name and deſcrip- 
« tion of ſuch alien in the man- 

ner before provided, and alſo 

«; (wileſs he ſhall be an alien mer- 


& chant) the name of the town 


to 


* 11 * 
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te to remove,” which paſſport 
ſuch mayor, &c. is required to 


give, provided the alien at the| 


time of making ſuch application, 
exhibit to ſuch magiſtrate or juſ- 
tice, the paſſport, by virtue of 


' which he arrived in ſuch coun- 


try, &c. in which he ſhall be re- 


ſident; and if he has not arrived 
there by virtue of any paſſport, 


a certificate from the magiſtrate 
or juſtice, or other perſon to 


whom ſuch alien ſhall have de- 


lvered an account of his or her 
name and deſcription, in the 
manner herein provided. 


9. By ſet. 10. If it ſhall appear to 
the ſatisfaction of ſuch mayor, 


magiſtrate, or juſtice, upon due 


examination upon oath of ſuch 


alien, and alſo upon oath of aiy 
other perſon or perſons, that ſuch 
alien is an alien merchant within 
the true intent of this act, it ſhall 
not be neceſſary to expreſs in ſuch 


paſſport, the name of the place | 


to which ſuch alien ſhall propoſe 
to remove, but it ſhall deſcribe 


| him as an alien merchant, and 


give full libeity to him to paſs 
and repaſs, to and from all parts 


of this kingdom. 


io. By /e8. 11. It is made lawful 


for the mayor or chief nagiſtrate 
or for any juſtice of peace of any 


county, Fc. to require of any alien 


of the abovemencioned deſcrip- | 
tion (except ſuch domeſtick ſer- | 


vants as aforeſaid) who ſhall be 


* 


and in default thereof, or in caſe 


it ſhall appear thereby, that ſuch 
alien, /not being therein deſcribed 


as an alien merchant, as in this 


act mentioned) and is not in his 
way to ſuch place, as is therein 


expreſſed; and ſhall ſee cauſe to 
ſafp 


paſſing through or found in ſuch | 
county, city, &c. their paſſport, 


— 


ect that he is not Sena fide | 
proceeding thereto; or in calc 


ſuch mayor, &. ſhall ſce cauſe 
to ſuſpect, that ſuch alien landed 
in this kingdom, contrary to a 
p:oclamation or order of coun- 
eil, they may commit him to the 
common gaol or other publick 
Priſon, or detain him in ſuch cuſ- 
tody as they think proper, until 
they ſhall ſend notice (which they 
are hereby required to do) to one 
of Majeſty's ſecreteries of Fate, 
and until u Feient time ſhall have 
been allowed for the tranſmiſſion 
of his Majeſty's commands, there- 


upon, “ and unleſs his . Majeſty 


shall thereupon within ten 


« days in England and fourteen 
« in Scor/and ſignify his pleaſure, 
« that ſuch alien ſhall be diſ- 
« charged, or ſhall direct in man- 
«© ner wherein after mentioned, 
„ that he ſhall depart the realm 

* it ſhall and may be lawful for 
% ſuch mayor, magiſtrate or juſ- 
« tice,. to cauſe ſuch alien to 
* be committed to thecommon 
« gaol, without bail or mainprize, 
until he or ſhe ſhall be delivered 
ic by due courſe of law.” 


11. By ſe8. i 5. So often as his Ma- 
jeſty ſhall by his proclamation, 
order in council, or order under 
his ſign manual, direct any alien 

to depart this realm within a time 
limited, and ſuch alien ſhall; 
knowingly, negle& or reſufe to 
pay obedience thereto, or ſhall be 
found in this kingdom contrary - 
thereto; it ſhall be lawful for any 
juſtiee of the peace, &c. to cauſe 
ſuch alien to be arreſted, and 
committed to the common gaol 
of the county or place where he 
ſhalll be arreſted there to; re- 
main without bail or mainprize, 
until they ſhall be delivered by 
due courſe of law. 


12 By ſicb. 18. His Majeſty, may 
by proclamation, order in coun- 


.& 


order any alien arrived fince 
January 1, 1792, other than 
alien merchants, or domeſtic ſer- f 


leide ſet 9g) 
ſuch diſtrict as he ſhall think ne- 
ceſſary for the publick ſecurity, 


the kingdom, other than ſuch 


_ committed to the common gaol, 
* there to be detained until he ſhall 
be delivered by due courſe of law. | ; . = 

* 1 . 14. By ſect. 20. Magiſtiates having 
13. By /e8, 19. Aliens in the king- 


meſtic ſervants as aforeſaid, vide 
ſeR. 9,) ſhall within ten days af- | 
ter arriving at the place expreſſed | 
jn the paſſport, as that to which 
they 
to the chief magiſtrate of the 


one of the juſtices of peace in and 


their place of abode, ſpecifying 
the ſtreet and number in which 
they ſhall be then dwelling, the 
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cil, or under the ſign manual, 


vants of natural born ſubjects 
&c. to reſide in 


and if ſuch alien ſhall be found to 
be or to have been in any part of 


diſtrict, it ſhall be lawful for any 
of his Majelty's ſecretaries of ſlat, 


or for a juſtice of peace, &c. to 


cauſe him to be arreſted, and if 


it ſhall appear that he did know- 
: ingly and wilfully depart out of | 
diſtrict, in breach of ſuch | 


ſuc 
proclamation, &c. he ſhall be 


dom, on January 10, 1793, who 
arrived fince January 1, 1792, or 


thoſe arriving after, (except do- 


propole to go, deliver 


town or place in which they ſhall 
be, and if there be none, to 


for the county or diſtriet, or to 
ſuch perſon or perſons as ſhall be 
authorized to that effect, by ſuch 
ehief ma ziſtrate or jultice, by 
warrant under his hand and ſeal, 
a full aid true account in writing, 
of his or her name or rank, cccu- 
pation or deſerip: ion, and alſo of 


length of time during which they 
taxe been reſident within this 


2 


-— 


2 


n. — «„ — 


1 7 * 


* 


7 


* 7 


-* 


ſix months, immediately prece- 
ding their delivering ſuch ac. 
count. Magiſtrates may alſo re- 

uire ſuch account from ſuch 

jens, except alien merchants 
and domeſtic ſerrantz as aforeſaid, 
as are within the limits of their 
reſpeQive juriſdictions: and'ſuch 
mayor, magiſtrate, juſtice or per- 
ſon. authoriſed, as aforeſaid, are 
require] upon application to give 
a certificate to ſuch alien which 
ſhall ſpecify the particulars of the 
account ſo delivered, and in caſe 
ſuch alien ſhall refuſe or neglect 
to deliver ſuch account, it ſhall 
be lawful for any juſtice of the 
peace to cauſe him to he arreſted 
and committed io the common 
gaol, there to remain till deli- 
vered by due courſe of law. 


cauſe to ſuſpe& ſich aliens reſi- 
ding within their reſpective juriſ- 
dictions, as ought to deliver ſuch 


accounts, may ſummon them to 


appear before them, in order to 
be examined touching the premi- 
ſes, and alf to examine on oath, 
other perſons competent to give 


evidence thereupon ; and on re- 


fuſal or negle& to obey ſuch ſum- 
mons, they may cauſe, ſuch per- 
ſon to be arreſted, and brought 
before them for the purpoſe before 


% 


mentioned. 


15. By ſee, 21. Any juſtice of the 


Kingdom, and the place or places 


| 


ef ther principal teſidence, during 


peace, &c. may by notice in 
writing to be left at the dwelling- 
houſe of any houſekeeper, within 
the divifion, &c. for which he 
ſhall act, require of ſuch houſe- 


keeper, an account in writing, 


within a time limited in ſuch no- 
tice, and to be ſubſcribed with 
their names, of the names, rank, 


and occupation of all ſuch aliens, 
as may be reſident in ſuch dwell- 
ing houſes, together with the 


leogth | 


16. By ſee. 22. Copies of accounts 
delivered to every cuſtom houſe 
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length of time during which they 
have ſo reſided, and if none ſhall 
reſide therein, they ſhall in like 
manner certify the ſame, and ifthe, 

neglect or refuſe, or return a falſe 
certificate, being lawfully con- 
victed thereof, by confeſſion, or 
the oath of one or more witneſs, 
they ſhall forfeit 50%. for every 
alien not returned, who ſhall be 

proved a lodger in the houſe, at 

the time awhen the notice was left, 
or at the time of returning the cer- 
tificate ; and in caſe there ſhall: 
be no alien dwelling there at the 
time, they ſhall forſeit 5/. one moi 
ety to the informer, to be Yeco | 
vered as aforeſaid, and the other 
to the poor of the pariſh where | 
the dwelling houſe is ſituated. 


officer, magiſtrate, or juſtice, and 
of paſſports and certificates, iſſued 
by them, ſhall, with all conveni- 
ent diligence, be tranſmitted to 


one of his Majeſty's ſecretar ies c 
ſtate, and they ſha not make them 
WVͤmꝛ 


17. By ſe. 24. Juſtices of peace 


may admit an alien, committed 
under this act, to bail, being au- 
thorized thereto by a warrant 
from one of the ſecretaries of 
ſtate, ſpecitying the ſecurity ta be 
taken by him, + wo 


18. By ſect. 25. Aliens arriving 


after 10 January, 1793, ſhall | 


within ten days after their arrival, 


give to ſome neighbouring magiſ- 


trate, a full account of all weapons, 
arms, gunpowder, and ammuni- 
tion, which ſhall be in their reſ- 
pective poſſeſſion, or in the poſ- 
feſſion of others, or at their uſe 


and diſpoſal, and ſhall within three 


| 


| 


| 


days after, deliver them up to him 


except ſuch as they ſhall obtain 


a licence to keep under the hand 
and ſeal of one of the ſecretaries 
of ſtate, and it ſhall not be lawful 
for them to buy or have others in 
their poſſeſſion ; any alien con- 


victed in the court of King's 


Bench, eomt of Oyer and Termi- 
ner or of gael delivery, of neglect- 
ing to give ſuch account, of gi- 
ving a falſe one, or of altering a 
licence, to be adjudged to depart 
the realm within a time limited 
in the judgment, and if he re- 
turns, to be tranſported for life. 


18. By ed. 26. Magiſtrates may re- 


quire aliens, refident within theic 
juriſdiction, or paſſing through 
them, to deliver up all weapons, 
&c. except ſuch as are kept under 
a licence, granted as aforeſaid, 
1 in caſe of refuſal, they may 
eize them, and the alien being 
convicted of refuſing to deliver 


them up after ſuch requiſition, 
in the manner preſcribed in the 


former ſection, to undergo th: hike 
ſentence, | 


19. By fe, 27. The ſeeretary of 


ſtate, #2vo juſtices of the peace, or 
any mayor or chief magiltrate, 
may by warrant under hand and 
ſeal, cauſe any houſe rented by 
aliens, except alien merchants, 
ſuch as have reſided continually 
in the kingdom for two years, 
previous to r January 1790, and 
alſo any houſe in which ſuch alien 
ſhall be an inmate (not being a 
domeſtick ſervant of a natural 
born ſubj:&, of a denizen, or 
perſon naturalized by ſtatute) in 
the day time, and in the pre- 
ſence of a peace officer, to diſ- 
cover whether any weapons, &c. 
be therein, and to act all ſuch. 
as ſhall be found belonging to 
ſuch alien, except poſſeſied by 
virtue of a licence, to be ſeized 
to the uſe of the king, 


19. By 


* Py 
e 
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- er knowingly returns a falſe one, 


he neglects or refuſes to make 


theſe particulars are found there- 


one or more juſtices of the peace, 


\ ſeeking his or her living thereby; 


An foreign parts, and continuing 


lor the putpoſe cf tranſacting the 
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from any houſekeeper in whoſe 
houſe any alien Jodges, by note 
in writing to be left at ſuch dwel- 
ling houſe, an account fubſcribed 
with ſuch houſekeeper's name, of 
all weapons, &c. which ſhall be 
therein at the alien's diſpoſal, and 
alſo a certificate, that no ſuch ar- 
ticles are to be found therein as 
the caſe may be If he neglects 
or refuſes to return ſuch account, 


or certiſies falſely that none are 
there, he is to forſeit 100. and if 


ſuch certificate, _ none of 


in, he ſhall fc geit 5. [ 1 penal- 
ties to be recovered before any 


on the oath of one or more credi- 
ble witneſs ; one moiety to go to 
the informer, and the other to the 


poor of the pariſh where the 


dwelling houſe is fi: uate. | 


theſe circumſtances which accord- 
ing to this act, create exemptions 


from the operation of it, are to 


he upon the party accuſed. 


deemed an alien merchant, within 
the meaning of the act, except he 
ſhall be bona fide engaged in car- 
rying on trade or commerce by 
exporting or importing merchan- 
dize from or unto this kingdom, 


or ſuch perſonas having been B 
fide engaged in trade or commerce 


engaged therein, or being em- 


pl:yed as agent or factor by any | 


ſuch perſon in foreign parts, ſhall 
reſort to this kingdom bona fide, 


buſineſs of the trade and commerce 


19. By fee. 28. They may require | | 


20. By ſed 31. The proof of all | 


21. By fed. 32. No perſon ſhall be | 


in which ſ uch perſon in foreigu' 


parts ſhall have been and ſhall be 


ſo engaged. 


22. By feb. 33. No foreign ambaſ- 


ſador, nor other public miniſter, 


nor their domeſtick ſervants, nor 
aliens born, who have had let ters 
of denization, or been naturalized 


by act of parliament, ſhall be 


deemed aliens within the meaning 


of this act. 


23. Hy. fe. 34. It ſhall not affect 


any alien for any act done or 


omitted, who ſhall make it appear 
that they were not above the age 
of 14 when it was ſo done or omits 
ted. 8 


4. 7 fee. 35. All certificates, 


paſſports, natices, and licenſes 


| required by the act, are to be 


given without fee or reward, 


25. By ſed. 36, If any paſſport or 


certificate granted to an alien, be 
loſt or deſtroyed, and he ſhall pro- 
duce to a juttice of peace from the 
office of one of the ſecretaries of 


ſtate, a copy of the paſſport, &c. 


ſo loſt, &c. and ſhall make it ap- 
pear to the ſatisfaction of the 


juſtice, that he is the perſon 


named in it, and that it has been 
loſt, &c. without his wilful neg- 
le, the juſtice ſhall grant him a 
new paſſport, &c. which 1s to be 


of like force and effect as that 
hich has heen loſt, 


26. By ſe8. 39. Any juſtice of the 


peace, before whom any pecuni- 
ary penaltics ſhall be recovered 
in purſuanee of this act, in caſe 


they are not paid forthwith, may 


iſſue warrants of diſtreſs for levy- 


ing them upen the goods and 
chatiels of the offenders, and 
cauſe ſale to be made thereof, if 
not redeemed within 14 days, and 


for want of iufſicient diſtreſs, arc to 
b impiiſog 


* * . 


made. 


27. By ſed. 40. The appellants muſt 


29. By ſeat. 43+ Fnhabitants of any | 


„ 
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impriſon him till ſatisfaQion be / "uh 


But the party aggrieved, 
may appeal to the next. quarter 
eons, who are finally to deter- 
mine the ſame, and no certiorari: 
is to be allowed to remove the. 
proceedings touching fuch pecu- 
niary penalties, | 


| 


ive ſix days notice, before the meet 
ing of the ſeſſions to the other party, 


BAIL. 
BRIDGES. 
Vide QUarTER SEs8$10xS, No. 1. | 


* * 9 * N —_— * * = 
- * 


of his intention to appeal; the ſe·-- 


ſions may award coſts to either 
party, which are to be levied by | 
the warrant of two or mare of the 
juſtices there aſſembled, If there 
bo not ſix days between the firſt 
order of a juſtice and the next 
ſeſſions, the appeal may be made 


at the {econd quarter ſeſſions. 


| 


28. By ſect. 41. All actions or pro- 
ſecutions for any thiag done un- 
der this ad, muſt be commenced | 


within three months after the act 


has been done, the defendant may 


- plead the general iſſne, give the | 


pecial matter in evidence, and if 
he ſhall prevail, be ſhall have dou- 
ble coſts, | 


pariſh, c. ſhall be competent | 
witneſſes to prove the commiſſion 
of any offence againſt the aQ, 


within the limits of ſuch paiſh, 


Kc. notwithſtanding part of the | | 


penalty is given to tte poor there- 


Sp 


APPRENTICE. 


Vide SErTLEMENT BY APPREN<-| 


TICESHI . 


ASSIGNATS. 


Vide Fx aN IN 


| 


C. 


CERTIFICATE. 


1. A certificate 32 years old and 
regular cn the face of it proves 


itſelf. Rex v. The [nhabitants of 
*. Ha. Page 237 


2. A certificate extends to a ſecond 
wife married ſubſequent to the 
granting of it after the death 
of the huſband to whom it was 
granted. Rex v. The 1nhebitan:s 
Hampton. 1 


Vide SETTLEMEXT BY CENTITI- 


; CATE. 


CERTIORARE. 


1. Quzre, whether a certiorari lies 
to remove an order of ſeſſions, 
continuing the father of a child 
likely to be born a baſtard in cul- 
tody for want of ſureties, &. 
 Kex v. A Buwen. 06 
bs It is difcrgtionary in B. R. to 
gran: or refuſe a certiorari, to re- 
move a convid ion before juſtices 
laws. 
227 


of the peace upon the exci 


Rex v. J. Baſh. - 


3. The court will not lock to any 
ſpecial ſtatement, of fats in the 


certiorari 


4 —— 
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eertiorari to determine the convic- 


Rex v. J. L ſon. 
Vide CosTs, No. 1. 
CONVICTION, 


1. In a convictior upon 22 & 23 


Car 2, c. 12. un allegation, *that 
he did buy a certain quantity 
of wheat containing divers to wit, 
15 buſhels of corn,” ſufficiently 
certains the-quantity of the corn. 
Kex v. Arzcld. 2 386 


2. An adjudication by police ma- 


: gittrates, under 12 Geo. II. c. 28. 
— the forfeiture ſhall be diſ- 


tributed as that a& direQs, i. e. 


one third to the znformer, and 
the other to the poor of the pa- 
Tiſh is gocd, notwithſtanding 32 


Geo. III. c. 53. / 5. directs all | 


penalties levied before them, ex- 
cept the informer's ſhare, to be 


paid to an officer appointed by | 


that ſtatute ; for it pre- ſuſ P? es a 
conviction under the old act. Rex 
v. J. Lion. 239 


File Evivexce, No. 1. 
Lorrrax No. 1. Prror, No. 1. 2. 


33 Geo. III. cap. Ivi. Arrzxbix, xiii 
CORN, 


than the W/incheft.r mealure, is 
ſubjeQ by 22 & 23 Car. II. c. 12 
to the peaalty of 4%. in addition 


to the value of the coin ſo bougl:t | 
Kex v. J. Arad, © = 282 


CO RONER. 


1. A Coroner is not entitled to be 


F * 
= 


FS a 


| 


2. The buyer of corn by any otber 


tion removed by it to be illegal. 
Page 259 rors. Rex v. 


dead body under 5 Geo. II. e. 29, 
unleſs it be ſigned by all the. ju- 

Fee of Norfolk, 
5 Pn*40 


12. Quere, whether he is entitled to 


| 


| 


| 


; 


paid far an inguifitiun taken upon a 
. * | 97 


1 " — t N * * 


| from whence the ſeſſions may in- 
Cd fer 


ſees under that act for an inqui- 
ſition taken on à dead body ma- 


niſeſtly drowned r the high . 


ſeas and caſt u More with- 
. 
122 ++} : 

COSTS. 


1. A juſtice of the peace, who pro- 
ſecutes by indictment for the non 
repair of a road, the indictment 
being removed by certicrari,is en- 
titled to his coſts, under 5 & 6 V. 


A. c. 11. / 3. Rex v. Kettle - 


wwerth, . \ * 3 . 


153 
2. Juſtices have a diſcretionary 
power to award coſlg iu a convic- 
tion upon 22 C23 Car. II. c. 12 


Rex v. J. Arnold. « 285 
E. 
EVIDENCE. 


1. If the defendant be charged in 


an information, with knowiugly 


receiving divers gallens of fore: 


ſpirits, which had been unſhipped 


before the duties impoſed by 27 


Geo, III. c. 31. were paid, evi- 


dence that ſeveral tubs 1 
ing it, were on different ſides of 

bedge in a field, — the defend- 
ant was there with ſeveral other 
perſons, and that he had one tub in 
his hands, is ſuſſicient to convict 
him of having the whole in his 


2. Living for a year as a ſervant in 


_ huſbandry, is ſufficient evidence 


oſſcſſion. Rex v. Conftable. 232. 


\ 


1 7 8 5 


4 
Y 
n 
5 
— 
- 
4 
* 
= 
2 
X 


Anto an entered cellar under à per- 


2. By ſect. 2. Every perſon know- 


\ 
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fer an hiring for a year. Rex v. pari 


. The Inhabitants of Lyth. Page 256' 
Vide CexT1FICaTE, No. "EW: 
EXCISE LAWS. 
& If 4 briags 76 gallons of ſpirits 
mit for 64? Quare Whether the 


whole quantity, or only the exceſs, 
Us forfeited under 9 Geo. II. Co 23. ö 


rant cauſe ſuch penalties to be le. 


vied by diſtreſs and ſale of the of- 
fender*s with the 
coſts of ſuch diſtreſs and ſale. 


4. By ſe8. 5. Such juſtice 
the offender to be detained in ſafe 


veniently made of the warrant of 


diftreſs, unleſs he (hall give ſuf- 


ficient ſecurity by way of recog- 
nizance for his 


J 7? Rex vi I Baſs. 9 227 

Ni Eviencs, No. 1. 

55 on 2 
1 WW- 
| Y 
FINES. 
Fide 33 Geo: III. cap. lv. Avyan- 
' DIX „„ „ jr: WM 
FRANCE. 


N By 3 Geo. III. c. 1. 1. All 
ptomiſſory or other notes, orders, 
undertakings, or obligations, pur- 
rting to be transferable by de- 
iyery, which now are, or here- 
after ſhall be iſſued, under or in 


the name of any publick authori- | 


y.in France are made utterly void 
in any payment. 3 


ingly uttering, publiſhing or pay- 
ing, or cauſing to be uttered, &c. 

. any ſuch note, and being lawfull 
convicted thereof by his confeſ- 
fon, or the oath of a credible wit. 
neſs, before a juſtice of the peace, 
acting for the place where fuch 
uttering ſhall have happened, ſhall 
forfeit not more than -20/. nor 
leſs than 54, for every note ſo 
uttered. Whereof, after deduct- 
ing the charges of the recovery, 


appearance 
the day appointed for the return 
— the warrant of 8 which 
day is not to exceed eight days, 
from the taking of ſeach ſeourity. 


- By /e8. 6, If upon fach return, 
. ſufficient diſtreſs cannot be had, 
the ſaid juſtice may commit the 
| offender to the common gaol, or 
houſe of correction of the 
Kc. where the offence ſhall have 
been committed, for three calen ; 
dar months, unleſs the mo 


forfeited ſhall be ſooner paid, or 


until ſuch offender ſhall give no- 


tice to the informer of his inten- 


tion to appeal againſt ſuch con- 
viction, and fhall enter into a re- 


cognizance with two fufficient ſu- 


reties, conditioned to try ſuch 
appeal, and to abide the order and 
to pay ſuch coſts, us ſhall be 
awarded by the juſtices of the 
county where the - offence was 
re rd at their quarter ſcfe 
VVV BY 


6. By the ſamp fat. The appellant 


muſt give notice of his appeal, 


ſix days before the trial thereof, 


and the ſeſſions upon proof of 


ſuch notice and of entering into 


{uch recognizance, ſtiall hear and 


one moiety ſhall be tothe informer, 
and the other to the poor of the 


determine the ſame in a ſummaey 
way, and award ſuch coſts 


. By ſe. 4. The juſtice upon aeg 
ww . 5 may by his — 


may cauſe 


+ a= 


- 
* 1 * ” 
4 4 2 
* "one „ «„ ret > at 
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% 


either to the parties oppeiing on, _  JUSTICEOF PEACE. 


2 pealed againſt, as they 
nk proper. Their determina - 
tion ſhall be final. 


— 


I 


7 By 28, 7. No proceedin under 
1 mall be quaſhed — want 
of form, or be removed by cer- 


19 


tiorari or other proceſs into any of 


his Majeſty's courts of record at| 


L 


8. 
for any ching done in purſuance 
of this at, muſt be commenced 
within three calendar months after 
the ſact committed, and muſt be 
laid in the county where it was 
committed — The defendants may 
plead the general iſſue, give this 
act, and the ſpecial matter in evi- 
dence,, and ſhall be entitled to 
treble coſts if he be found to have 
acted in purſuance, and by the 
authority of this ſtatute. 


4. 

' INDICTMENT. 

1. IN an indictment for an offence 
” at common law, a concluſion 


contra formam flatuii is ſurplufage. 
Rex 5 T. Matthews. _ 


Vide Jus rick or Peace, No. 1. 


INFORMATION. 


By [ee. 8. All actions hate? 


Page 202 


| | 


1. An information againſt a ma- 


giſtrate muſt be moved for within 
the ſecond term after the offence 


time enough for him to anſwer 


the affidavits. Rex v, Taylor. 


 INQUISITION. 


Pit Coroner, No. 1. 2. 


2044 


By 4 Geo. III. c. go. Guardians of 
the poor are appointed within the 
hundreds of A. & B. It enacts, - 
that until a werkhouſe is built, 
the poor fhall remain under the 

management of the overſeers of the 
poor, and after it is built, that 
they ſhall be under that of the 
guardians of the pcor. After 
the workhouſe is built, a juſtice 
of the peace has no right to make 
an order for the reliet of any of 
the poor within theſe bundreds, 
and the overſeers are not. puniſh. 

able for diſobeying it. Rex v. 

| Kerr, Page 196 


Vide Cos rs No 1.2. InforRMAT1” 
ox, No. 1. LorrERT, No. 1˙ 


— hd 


— 


* Tas. * 


| LOTTERY. 


3 THE 27 Gee. III. c. 12. which 
takes away the power ofmagif- 
trates to convict in pecuniary pe- 
naltics touching lotteries, extends 
only to public flate lotteries, a con- 
viction therefore before two jaſtices 


for 1 a game, &c. de- 


clared to be a lottery, by 12 Geo. 
II. c. 28. is good. Rex v. T. Liſ- 
ton. Mag — 


39 


— 


MILITTA. 


DE 33 Cos: III. c. vii. Ar- 
ann,, , 


5 N. 2 
NOTICE. 
NDER 13 Geo. II. . 18. fix 


1. [JNDE 
| | days notice muſt be given to the 
1 e juſtices 
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juſtices previous to moving the 
court of B. R. for a cerfiorari to 
remove their conviction. Rex v. 


| Nichols, Page 251 


2. Like notice muſt be given where 
the orders are made in ſeſſions, and 
though the magiſtrates move to 


enlarge the rule niſi, that is, no | 


waver of the want of it. Rex v. 


The juſtices of Glamorganſbre. 249 


du. 


» 


0 
ORDER. 


1. Ir rather ſeems, that an order 
of ſeſſions made to levy money 
recovered againſt the hundred, 
under the 110t act (1 Geo. I. ſtar. 
2 c. F. /. 6.) may be founded 
upon a writ of execution ſued out 
and delivered to the ſheriff, Rex 
v. The Inhabitants of the hundred of | 
Halfjpire, | 264 
2. Such order, ſhould in purſuance 
of 27 Eliz. c. 13. import to be 
made upon the inhabitants of 
the towns, pariſhes, villages and 
hamlets,” within the hundred, 
and not upon thoſe of the“ diſ- 
tricts, and pariſhes, &c. 


— 


3. If the order directs the money to 
be levied under it, to be paid into 


a country bank, ſubject to the diſ-| 


poſal of the ſeſſions by a future 
order, it is bad. Ib 


P. 


PILOT 8. 


t. A perſon piloting a veſſel down 
| A _—_ Thames from one wharf 


Ib. 


to diſcharge her cargo, ſhe ha- 


* 


ving a euſtom houſe officer on 


board, is not liable to the penalty 
of 20l. under 5 Geo. II. c. 20. 


2. That ſtatute only extends to pi- 
lotage of veſſels upon the Thames, 
which are coming from or going 
1 52 a foreign voyage. Rex v. 
Lambe. - Page 156 


POLICE, 


Vid Conviction, No. 2. 


POOR. 


Vide 33 Geo. III. c. xxxv. RAR 


Pix, Page iii. 


POOR RATE. 


1. The truſtees of a Quaker's me et- 
ing houſe, of which no pecuniary 
advantage is made, are not rate- 
able to the relief of the poor. 
Rex v. Jacob Woodward. 162 


„The 21 Geo. III. c. 74. /. 30. 
gives the churchwardens and 
overſeers of the pariſh of St. 
Nicholas, in Glouceſter, power to 
raiſe a ſam for the relief of the 
poor, and alſo ſuch a ſum as is 
neceſſary to defray “ the reaſo- 
nable and juſt expences they ſhall 

be put to in the execution of their 
reſpective offices.” A rate is 
made which purſues theſe words 
of the ſtatute, and on appeal to 

the ſeſſious, they tare in a cafe to 
B. R. that part of the ſum to be 
raiſed under it, is to repay money 
borrowed to defray the ex pences 
of a lawſuit carried on by com- 
mand of the veſtry. The rate is 
legal upon the face of it, and being 
ſo B. R. will not examine, whe- 
ther the purpoſe io which the 
money is intended to be applied 
(as ſtated in the caſe) be a juſt 
and reaſonable expence within the 
ow” meaning 


and burgeſſes of the city of Gloucefter.. 


. —˙1 2 Ü — 


— 
- *  _ 1 * — - 
3 0 — „„ tee — 


; . AN order of removal quaſhed for 
\ 
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meaning of the act, but will con- 
Arm the rate. Rex v. The maver 


Page 272 


* 
. 
7 . 
- ” + = * 8 — ll 
| oy — — 
* . 


QUARTER $ESSIONS. 


t. YU HERE the ſeſſions by their 
* order refer the choice of a 
plan for building a county bridge, 
to a committee, and direct that 
a contract for performing that 
Which is choſen ſhall be reduced 
into writing by the clerk of the 
peace, and at a ſubſequent ſeſſions 


the committee report, that they | 


had adopted one, and alſo haw 
far they had proceeded in ma- 
king the contract, and the ſeſſions 
then confirm the proceedings of 
the committee, and order the 
contract to be made by the clerk 
of the peace. This is the con- 


tract of the quarter ſeſſions, 


and therefore good. Rex v. The 
Juſtices of Glamerganſbire., 248 


Vide NoTics No. 2. Ob No. 
? 1. 2. 3. SETTLEMENT BY PAY- 
MENT oy TAx ES, No. 1. 


. 
REMOVAL OF PAUPERS, 


informality is vot concluſive 

of the pauper's ſettlement between 

the two contending pariſhes. 
Rex v. The Inhabitants of Penge. 

„ as 176 
Fide ArrENPDIix, Page viii, ix, x. 


Mor ACT. 


q 


| 


| 


8. 
© SETTLEMENT. 
BY APPRENTICESHIP, 


1. WHERE the maſter tells his 

© apprentice that he is free 
and the latter leaves him and ne- 
vet returns to the fervice, he 
gains no ſubſequent ſettlement un- 
der the indentures, although they 
remain uncancelled. Rey v. The 
Inhabitants of St. Fobn the Evan» 
geliſt in Brecon, Page 165 


2. Service, as an apprentice, al- 
though no indentures have been 
ſigned, cannot be converted into 
an hiring and ſervice for a year, 
ſo as to confer a ſettlement, Rex 
„ 8 174 


3. Where an apprentice has ſerved 
under his indentures in 4. for 
more than 40 days and then ſerves 
for more than 40 days in B, and 
afterwards returns to A. and re- 
ſides there under his indentures, 
for twenty -nine days, he is ſet- 
tled in A. for the reſidences will 

connect, as they do in caſe of 
ſervices under an hiring for a year. 

Rex v. The Inhabitants of Bright- 

heimflons, "| =» 207 


4. The apprentice of the ſecond 
wife of a certificate man, mar- 
ried after the certificate wag 
granted, gains no ſettlement by 
a reſidence of forty days in the 
pariſh certified to, although taken 
after her huſband's death. Rex v. 
Hanes. 239 


| BY CERTIFICATE. 


. If a certificate be granted to t 
| T. V. his wife, and A. his child. 


Vit Oxnee, No. 1, 2, 3» 
a 1 


4 


A4. gains no ſettlement by an hi- 


* 


4 of the 


ring and ſervice in the pariſh cer - 


tified to, he having married, and 
lived apart from his father ſubſe. 
quent thereto. Rex v. The Inba- 


| bitants of Teftertom - Page 334 
BY HIRING- AND- SERVICE, 
1. A ſervice under an hiring for 

five years, as a colt ſhearman 0 


awork twelvs hours each day, gives | - | : 
TABLES or Tus. STATUTES © 


no ſettlement. Rex v. The Inha- 
 bitants of North Nibleys 146 


0 2. Where there is an hiring * 


year, and ſervice far a year, the 


per gains a ſettlement thongh | 
Lane ſerved forty days under | 


the hiring for a year. Rex v. The 
Inhabitants of Aden. 167 


3. K. was *clubbed” with R. for 
' three years at ſo much per week, 
and alſo agreed to do any work 
that R. ſet him about. The 
term clubbing ſignifies, contra- 
Qing to ſerve. for the purpoſe of. 
being taught ſome art or trade, 
and to have leſs. wages, on ac- 
count of learning it; he gains a 
ſettlement by ſerving under this. 
agreement for a year. Rex vs The 
{nhabitants of Coltiſpall. 214 


8 way, | 
4. An hiring «at. the. rate of 4s. 
« per week, with a liberty of 


< parting on a month's notice on | 


_ «& either ſide,” is a general hi- 
ring, and the pauper gains a 
ſettlement by a ſervice under it for 
a year. Rex v. The Inhabitants of 
. Hampreſton. +» „„ 310 


BY PAYMENT OF TAXES. 


. Whether landlord or tenant be 


rated, is a queſtion of fact, which 


the quarter ſeſſions mult find, or 
B. R. will ſend down any caſe de- 


pending upon it, to be reſtated 


Rex v. The Inhalitants of Rain- 


Principal Matter = 
' SOLDIERS. 


A ſoldier in actual ſervice not pro- 
teted by the mutiny act from 
being committed to priſon under 
6 3 Ce 31-for * of ſure- 
ties, &c. upon an oath, charging 
him to A father of a Sls 

likely tobe born a baſtard. Rex 

v. Bowers — 186 


CI TED:OR EXPLAINED. 


ö 


| | EL1zABETS: 
| P 2 | 
13 Cap. 3. p. 194. 
27 Cap. 13. 5. 207. 
| N Jauxs HY 
7 Cap. 4. 5. 188. 
Car. II. 


13& 14 Cas. 12, 5. 172. Py 211. 
22 Cap: 8. p. 283. 
22 & 23 Cap. 12. ſe8. 2. p. 282. 


Janes II. 
FE. Cap. 17. p. 172. 
| WIIIIAM III. 
| 

| 


1 Seſe. 1. Cap. 24. %. 16. 


p. 227. | F 
3 Cap. 11. 5. 172. p. 226. 
5&6 Cap. 11. 3. p. 153. 
8&9 Cap. 30. p. 150. p. 172. 
9 & 10 Cap. 11. p. 245. 
10 & 11 Cap. 17. p. 260. 


| Ann 
9 Cap. 6/. 56. p. 260. 


12 Stat. 1. cap. 18. /. 2. p. 


ham, - ” - 222 


— ©” 


2, 239. Pp. 245» 


| Groros 


p. 184. p. 209. p. 245. 


n 
: 
41 
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Groncs I. 


Ann. Regs. . 8 
1 Stat. 2. c. 5. .. 6. p. 264. 


Cap. 13. p. 156. 
GeorGce II. 


Cap. 19. . 2. p. 250. 
Cap. 20. p. 155. 


Cap. 31. p. 188. 


Cap, 22. p. 205, 
Cap. 16. 4. p. 267. 
Cap. 23. . J. p. 227. 
Cap. 28. p. 259. cap. 29 
15. 5. 253. 
Cap. 18. p 249. p. 251. 
Cap. 33. . 1. p. 255. 
Cap. 46. p. 268. 
Cap. Z9. / 1. P. 141. 
Grone E. III. 25 


Cup. OC 2 196. 
Cap. =; oh 274 
Cap. 19. Pp. 285. 
Cop. 74. p. 274. 
Cap. 1 7＋. 2. p. 260. 
31, J. 9. 5. 232. 
Cap. 53. /. 5. P. 202, 


I, AN indiAment, ſtating, that 


VENUE. 


with force and arms, at the pa- 
riſb aforeſaid, did make an aſſault 
&c. is bad, for it does not ſtate 
where the offence is committed. 
Rex v. T. Matthews: Page 203 


" 


Cap. 


SORES OA Tg oor ow 
| a, 
W. 
WARRANT: 1 
commitment, ſtating, © that 


defendant” with force and 
arms, made an aſſault on, &c- 
„ with intent, felonieuſly to 
ſteal, take and carry away,“ does 
not charge him with any felony 


_ ereated by 9 Geo. 2- c. 22. He is 
therefore bailable, the crime 


being only a miſdemeanor at 


common law. Rex v. Remmnaitt. 


205 


WINCHESTER MEASURE. 
Vide Cox x, No. 1. 


WORKHOUSE. 


Vide Jus ric OF THE Peace. 


WRIT OF EXECUTION: 


that the defendant late of . i Orp =, No. 1. 


TA B i 
| | or Tu 
PRINCIPAL MATTERS. 


NV. B. The following Invzx is given, from an idea that 
even ſo ſmall a Collection of CAsks as the preſent would 
be but of little value to Profeſſional Men without it. 


A ſimilar TABLE will be added to the Caszs publiſhed in 

each Year, while the Work is continued. When they 
ſhall be of ſufficient magnitude to conſtitute a Volume, 
a general and full Inpxx to the Whole will be annexed 
to it, without any additional expence to the purchaſer, 


A. | | 2. An appeal lies to eĩthes the Lon- 
| | | 2 ee ſeſſions, againſt 
| | a diſtreſs taken in Mrddle/ex for 
e A PP E A L. 23 8 Geo. 1 33. 
1. IF an appeal be given to the ex v. 7 he Commiſſioners of Shore- 
I . Ab within fix ditch, 85 by Page 83 
months after the cauſe of com- 
plaint, and a motion be made 
there within that time to enter 
and reſpite one, which is denied ; | N 
this Court will not grant a man- APPRENTICE. 
damus to the juſtices to receive | | 
it after the fix months are elap- | 1. A maſter is not bound to find 
ſed. Rex v. The Juſtices of Der- meat and drink for his apprentice, 
 byfhire, a - Page 29 | if he do not enter into a cove- 
| | _ nant 


Vid: WNorios 2. REMOVAL 
of PauPERsS, No. 3. 


_—_— Al, ce" 
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0. 


CONVICTION. 


1. FF 2 conviction for killing 


game, not being qualified, 


be te the ed of the form given 
by 31 Geo. III. c. 21. ect. 4. it | 


jd Rex v. J Jefries.' 106 


2. Surpluſage will not vitiate a 


con viction. - — Tb. 


3- Two perſons, who together uſe 


a greyhound to deſtroy game, 
cannot be convicted in ſeparate 
penalties of 5/. under 5 Anne, 


6.14 14. ect. 4 mg v. Bleaſdale 


139 
PE EN Corn, No. i. 1 


ARTS. Oc. | 
1. Although a cart, Qc. be driven 


evithin five miles of Temple · bar, 
the owner, if he reſides without 
that diſtance, need not have his 


name and place of abode entered 
with the commiſſioners for li- 


cenſing hackney-coaches, nor his | 


neme nor number placed upon | 
fome conſpicuous part of it, un- | 


der 24 Geo. Ill. V. 2. c. 27. 
3 8. Rex v. J. Poavell. 45 


CASES DOUBTEDor DENIED. 


Rex v. Lockerley, Burr. S. C. 351. 


77.79. 81 
CERTIFICATE. 


I. A certificate under 8 and 9 Wil- 
* HI. does not extend to 


nant to that effect. Rex v. The E 
Fababitants of Leighton. Page 103 


| 
8 


Rex v. Dar- 


grandchildren. 
lingtos. Page 124 


CERTIOR ARI. 


1. A certiorari will lie to remove 


an order of ſeſſions, dire ting the 
application of the coun y- lock 
to oppoſe the legality of a fine 
laid upon the county. Rex v. 

The Inhabitants of Er. 56 


2. The time of ſuing it out 18 


not limited to fix months, by 
12 Geo. II. c. 29. /ea.z21. 16. 


CORN. 


1. The 22 Car. II. e. 28. and 22 
. or- 
daining the uſe of the Wincheſter 
buſhel in ſelling ground or un- 
ground corn, under the penal'y 
of 40s. and the forfeiture of the 
corn bought or ſold, or the va- 
lue thereof, are ſtill] in force. 
Rex v. FJ. Major. - 9+ 


COSTS. 
1. The quarter ſeſſions confirm- 
ing an appointment of overſeers 


upon appeal, may award coſts. 
Rex v. Morris, = i. If 


COUNTY-STOCK. 


1. The county flock may be ap- 


plied to conteſt the legality of 
a fine impoſed on the county, 
or to try a queſtion as to the 
duty of repairing highways or 
bridges, or to purchaſe lands 
adjoining to bridges, and to de- 
fray the expences incident there- 
to. Rex v. The Inhabitants of 
E ex. - 3 $6 


Vide QUARTER SESSIONS, No. 3- 
DI . 
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D. 


| DISTRESS. 
1 PIPE ARAL, No. 2. 


1 


=; uh 
| HACKNEY-COACHES. 


TIE JusSTICE OF THE Peace, 
No. 1. | 


1 
INDICTMENT. 


I. N an inditment againſt ma- 


gilt-atcs for illegally holding 


a meeting to grant ale-licences, 
it is ſufficient if it ſtate a prior 
meeting to have been duly held, 
without ſetting forth the circum- 
ſtances requiſite to conſtitute it 
a legal meeting. Rex v. Sainſ- 
bury. uh Page 17 
2. It need not only allege that 
they met together unlawfully for 
the purpole of granting ſuch 
licences, for it is not neceſſary 
that they ſhould do it through a 


corrupt intention. - 16. 


3. Indict ment“ That A. was ap- 
e pointed overſeer of the poor 
„ of the ſaid pariſh, and that he 
« refuſed to take upon him the 


« ſaid office of over/eer of the 


« pariſh,” held good on gene- | 


ral demurrer. Rex v. Bur- 


der. {OP 


Vide OvsR$SEkR, No. 1. 


__— — 


JURISDICTION. 


1. Where two ſets of magiſtrates 
haveaconcurrentjuriſdigion,and 
one of them appoint a meeting 
to grant ale-licences, the Jorits 
diction attaches upon them who 
thus appoint it firſt, Rex v. 
Sainſdury, - Page 8 

2. If the others hold one after that 
has been held, and grant a li- 
cence, it is illegal, and the ſub- 

ject of an dia 46. 


3. But they may attend at the 
meeting firlt appointed. 15. 


4. But the Court will not grant an 
information in that caſe, unleſs 
the magiſtrates have ated witch 
a criminal intention, 16. 16 


5. Where juſtices are created by a 


charter over a particular diſtri 
in a county, if it contain no non 
intromittant clauſe, the juſtices 


for the county have a concurrent 
Juriſdiction, » 16, 


Vide Poox-RATE, No. 12. QuaR- 
TER SESSIONS, No. 3, 4. 


JUSTICE OF PEACE, 


1. A juſtice of peace for London, 
IWeſtminſler, Middl:ſex, or Surry, 
may commit an hackney-coach- 
man immediately to the houſe 
of correction for mĩſeonduct, by 


10 Geo. III. c. 44. ed. 7. Duck 
v. Addington. - - 1 


2. The juſtices for Surry have a 
concurrent juriſgition over the 
borough of Southwark, with the 
mayor, recorder, and ſuch al- 
dermen of London as have paſſ- 
ed the chair. Rex v. Sainſbury 
9 ab...” — — 8 


Vide Poor-RarTe, No. 12, 13. 
QUARTER SESSIONS, No. 4. 


MAN. 


* 
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M. 


MANDAMUS. 
1. THE Ccurt will not grant a 
mandamus to compel the | 
overſeer: to collect an individual 


aſſeſſment in a poor-rate. Rex | 
v. St. Mary, Norwich. Page 28 | 


2. The form of a mandamus to | 


- county juſtices to rate one pariſh. 
in aid of another, may be «ther 
* to command them to make ſuch 
4% a rate,” or 0 hear the com- 
* Said, e. Rex v. Hel. 


Sarde. 1 - -- + = 121 


2 APPEAL, No. 1. NorTice, 
No. 2. mY 


MEASURE. 


1. Corn muſt be fold by the Vin 
chefter buſhel. Rex v. J. Ma- 


Jor. 129 | ” 5 94 | 


N. 


NOTICE. 
1. THE appellants. againſt a 
Poo 


rs-rate muſt ſtate the 
grounds, of their appeal in the 
notice given to the refpondents. 
Rex v. The Inhabitants of New- 
. „ „ 
2. 17 Geo. II. c. 56. ect. 20. al- 
lows a party convicted under that 
act an appeal to the quarter ſeſ- 
ſions, provided he gives the two 
| Juſtices who convict a notice of 
it in writing, and enters into a 
recognizance to try the appeal, 
Ec. and it requires the magiſ- 
trates to inform him of ſuch 


| his recognizance, and do not in- 
form him that the notice ought 
to de in writing, the ſeſſions muſt 
receive the appea!, though it be 
only given verbally. Rexv The 


Juſtices Leeds. Page 53 


yy 
1 


O. 


OCCUPANCY. 
DDE Poox-RATE, No. 1. 


ORDER 


1. An order, appointing one per- 
ſon to be overſeer, is good. Rex 
v. Morris. > of 
2. So if it appoint him “ for the 


„ hamlet of,” &c. not flating - 
it to be a vill, . 


3. So if it ſtate him to be a ſub- 


ſtantial houſeholder ef the pariſh, 
and not of the townſhip. - 16. 


Vide Removal or Paus, 
No. 1, 2. 3- QUARTER SEs- 


| S$10ONs, No. 4. 


OVERSEER. 


1. An appoin:ment of overſeers 
for one year then next enſuing, 
is to be intended an appoint- 
ment for the overſeer's year. 
Rex v. Burder. 5 111 


Vide InvicTMEnT, No. z. On- 
| ol, MO L £: 


 _POOR-KATE. 
1. The owner of a houſe uſing two 


rooms of it occaſionally, toge- 
ther with the garden, no other 


right to appeal. If they take 


| perſon having an occupation of 
| the 


A T, able of the Principal Matters. 


the reſt diſtinct from his, is the 
occupier of the whole, and to be 
rated as ſuch. 
habitants of St. Mary the Leſs, 
Durham. - Page 21 


2. By ſtatute, a toll is given to 


the proprietors of a navigation 
up from R. to N. and down 
from N. to R. and proportion- 


ably for a leſs diſtance, and they 


are empowered to collect the toll 
at ſuch places adjoining to the 


river as they think fir, and a | 


power of diſtreſs 1s given them. 
The tolls of voyages from R. 
to N. are due, and therefore 
rateable at N., although col- 
lected in another pariſh. Rex 
V. Page. - — * 35 


3. Tolls veſted by ſtatute in com- 
miſſiorers, to be applied to 


„the purpoſes of the act, and | 


*© no other uſe whatſoever,” are 
not rateable to the poor, Rex 


v. The Commiſſioners of the Navi- 


gation from Salters-load Sluice to 


Stand. ground Sluice, —- 90 
4. Ships are rateable to the relief 


of the poor, in a pariſh in which | 


the port is where their home 
lies. Rex v. S. White al. 112 


7 Stock in trade is rateable. 75. 


& Money out at intereſt, or in the } 
owner's poſſeſſion, is not rate- | 


able. - - . Ib, 


7. Neither is the furniture of a | 
{ Fide NoTict, No. 1, 2. Ar- 


hou ſe. - — = T5. 


8. Nor the falary of an olficns of | 


the cuſtoms. - 15. 


9. Nor the pay of a captain in the 
navy, or of a trading veſſel. 16. 


10. Nor the ſalary of a merchant's 
clerk, C 


11. Part of a pariſh maintaining its 
own poor ſeparately, and having 
diſtinct overſeers, if unable to 
maintain its own pcor, is en- 


Rex v. The In- 
12. But the juſtices of the county 


9 


= 


| 


| 


| 


| 


| 
ö 
| 
ö 


titled to have a rate in aid, on- 


der the equity of 43 Eliz. Rex 
v. Helbeche. - Page 122 


cannot rate a pariſh within their 


| juriſdiction, i in aid of ſuch a vill, 
if it be ſituated in a diſtrict poſ- 


ſeſſing an excluſive juriſdiftion, 
for they have no means of in- 
veſtigating the truth of the com- 
plaint. — - - 1b. 


13. It is optional in the juſtices 


either to make this rate upon a 
whole pariſh, or to tax particu- 


lar perſons within it. 16. 


Vide MaxDamus, No. 1. Prac- 


meg, No. . 


P. 
PRACTIC E. 
"2 WIE XE the appellant ob- 


jects to the rate, on the 


ground of his having norateable 


property, the reſpondents mult 
ſupport their aſſeſſment by evi- 
_ dence, before the appellant need 
impeach it. Rex v. Newbury. 25 
2. In all queſtions on orders of re- 


moval, it is the conſtant prac- 
tice for the party pore the 


order to begin. 16. 26, 27 


PEAL, No. 1. Corts, 


4 
QUARTER SESSIONS. 
F the ſeſſions find the taking of a 


tenement to be fraudulent, or 


L 1 


— es * 


a6. ar rt 1 n 
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that it is nct of the annual value. 


of 107. it is concluſive on the 
Court of King's Bench, though 
they ſtate contradictory evidence 
for its opinion on the point. 
Rex v. The Inhabitants of Llan- 
euinio. = - Page 19 
2. If the ſeſſions ſtate certain facts, 
for the opinion of the Court, re- 
Jative to a perſon's occupying a 
tenement, the Court are not 


precluded from deciding it, by 


the ſeflions ſtating their opinion 
that he is not the occupier. 
Rex v. The Inhabitants of St. 
Mary the L:fs, Durham. 24 


3. The quarter ſeſſions may apply 
the county-ſtock to conteſt the 
legality of a fine impoſed on the 
county, for not repairing its gaol. 
Rex v. The Inhabitants of E/- 
ex. 989 11 46 
4. The ſeſſions may lock into the 
authority of the juſtices to make 
an order of. removal. Rex v. 


The Inhabitants of Stotfold. 72 
Fide CosTs, No. 1, 


R. 


REMOVAL of PAUPERS. 


1. N order of removal altered 
| by one magiſtrate in the 
preſence of the other, after ſign- 
ing and ſealing by both, and 
before delivery, is good, Rex 
v. The Inhabitants of Llan- 


WIHIO. — - — 19 


2. It may be executed thirteen 

months after it is ſigned, if the 
circumſtences of the pauper be 
not altered. - - - 


3. An order of removal ſigned by 
two juſtices apart from each 


| 


| 


| 


75 


other, one of them not being at 
the time in the county, is only 
voĩdable; and the pariſh affected 
by it muſt appeal, or it will be 
concluded by it. Rex v. The In- 
babitants of Stotfold. Page 66 


Vide QUARTER SESS1ONS, No, 4. 


_—_ —_ 


SETTLEMENT. 


By APPRENTICESHIP. 


1. A Covenant in an indenture of 
apprenticeſhip, to find the 
apprentice with clothes and diet 
during the time of his appren- 
ticeſhip, does not prevent his 
gaining a ſettlement by forty 
days ſervice under the inden- 
tures, although they are not 
ſtamped purſuznt to 8 Arne, c. 9. 
ect. a5. Rex v. The Inhabitants 
of Leighton. — - 100 
2. An agreement of apprenticeſhip 
mult be ſtamped, to confer a 
ſettlement under it. Rex v. 
The Inhabitants of Ditching- 
bam 109 


By CerTIPICATE. 


1. The grandſon of a certificated 
perſon gains a ſettlement by 
hiring and ſervice in the pariſh 
certified to. Rex v. The Inha- 
 bitants of Darlington. 124 

2. Quære — Whether, if a certifi- 
cated perſon returns with his 
wife to the pariſh certifying, 
leaving behind him a ſon mar- 
ried, who has a family, the 
certificate is thereby at an 
end, „ V 


By HI RING and Service. 
1. Service as an apprentice can 
never be turned into hiring and 
ſervice 
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ſervice for a year, Rex v. 
The Inhabitants of Ditching-_ 
. ham, . Page 10y 
2. A yearly ſervant having ſerved 
eight weeks, runs away, and 
continues abſent thirteen weeks, 
when he is apprehended by 
a warrant, and agrees, upon 
being forgiven, to relinquiſh 
* part of his wages, and go on 


« in his place as he ought to | 


«« do;” if he ſerves the re- 
mainder of the year, he gains a 


ſettlement. Rex v. The Inha- 
bitants of Eaft Shefford. 133 
By Opy1cs. g 


1. An hog-ringer of a pariſh is | 


an annual office, and confers a 
ſettlement, within 3 Vill. III. 
. 11. id. 6. Rex v. The Inba- 

Sitanta of Whittleſea, = 136 


By TzxzMenT, 


1. Renting a dairy of cows, under 

an agreement that they ſhall be 
fed, excluſively from May to Sep- 
tember, in certain lands of the 
annual value of 101. is a takin 
of a tenement, within 13 an 


14 Car. II. c. 12. and confers a | 


ſettlement. Rex v. The Inhabit- 
ants of Tolpuddle, - 7 3 | 


Vide QUARTER SESSIONS, No, 1. 
0 
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